Customs BULLETIN 
AND DECISIONS 


Weekly Compilation of 
Decisions, Rulings, Regulations, Notices, and Abstracts 
Concerning Customs and Related Matters of the 
U.S. Customs Service 
U.S. Court of Appeals for the Federal Circuit 
and 


U.S. Court of International Trade 


I 


VOL. 33 DECEMBER 29, 1999 NO. 52 


This issue contains: 
U.S. Customs Service 
General Notices 
U.S. Court of International Trade 
Slip Op. 99-118 PUBLIC VERSION 
Slip Op. 99-123 Through 99-128 
Abstracted Decisions: 
Classification: C99/151 Through C99/165 


DEPARTMENT OF THE TREASURY 
U.S. Customs SERVICE 





NOTICE 


[he decisions, rulings, regulations, notices and abstracts which are 
published in the Customs BULLETIN are subject to correction for typo- 
graphical or other printing errors. Users may notify the U.S. Customs 
Service, Office of Finance, Logistics Division, National Support Ser- 
vices Center, Washington, DC 20229, of any such errors in order that 


corrections may be made before the bound volumes are published. 


Please visit the U.S. Customs Web at: 
http://www.customs.gov 


For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402 





U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, December 15, 1999. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN 
STUART P SEIDEL 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO CLASSIFICATION OF ACEROLA 
EXTRACT POWDER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of classification ruling letter 
and treatment relating to the classification of acerola extract powder. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling letter pertaining to the tar- 
iff classification of acerola extract powder and any treatment 
previously accorded by the Customs Service to substantially identical 
transactions. Comments are invited on the correctness of the intended 
action. 


DATE: Comments must be received on or before January 28, 2000. 
ADDRESS: Written comments (preferably in triplicate) are to be ad- 


dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: General Classification Branch, 1300 Pennsylvania Avenue. 
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N.W,, Washington, D.C. 20229. Comments submitted may be inspected 
at the Commercial Rulings Division, Office of Regulations and Rulings, 
1300 Pennsylvania Avenue, N.W., Washington D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Peter T. Lynch, General 
Classification Branch, 202-927-1396. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. $1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 19380 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to revoke a ruling letter per- 
taining to the tariff classification of acerola extract powder. Although in 
this notice Customs is specifically referring to one ruling, New York 
Ruling Letter (NY) 865903, dated November 5, 1991, this notice covers 
any rulings on this merchandise which may exist but have not been spe- 
cifically identified. Customs has undertaken reasonable efforts to 
search existing data bases for rulings in addition to the one identified. 
No further rulings have been found. This notice will cover any rulings 
on this merchandise which may exist but have not been specifically 
identified. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the merchandise subject to this notice, should 
advise the Customs Service during this notice period. Similarly, pur- 
suant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as 
amended by section 623 of Title VI, Customs intends to revoke any 
treatment previously accorded by the Customs Service to substantially 
identical transactions. This treatment may, among other reasons, be 
the result of the importer’s reliance on a ruling issued to a third party, 
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Customs personnel applying a ruling of a third party to importations of 
the same or similar merchandise, or the importer’s or Customs previous 
interpretation of the Harmonized Tariff Schedule of the United States 
(HTSUS). Any person involved in substantially identical transactions 
should advise Customs during this notice period. An importer’s failure 
to advise the Customs Service of substantially identical transactions or 
of a specific ruling not identified in this notice, may raise issues of rea- 
sonable care on the part of the importer or their agents for importations 
of merchandise subsequent to this notice. 

In NY 865903, dated November 5, 1991, the classification ofa product 
commonly referred to as acerola extract powder was determined to be in 
heading 3003.90.0000, HTSUS, which provides for medicaments for 
therapeutic or prophylactic purposes, not put up in measured doses or 
in forms or packings for retail sale. This ruling letter is set forth in “At- 
tachment A” to this document. Since the issuance of that ruling, Cus- 
toms has had a chance to review the classification of this merchandise 
and has determined that classification is in error and that the product is 
properly classified in subheading 2106.90.9998, HTSUS, which pro- 
vides for food preparations, not elsewhere specified of included, * * * 
other. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
865903, and any other ruling not specifically identified to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed Headquarters Ruling Letter (HQ) 962686 (see “At- 
tachment B” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 


corded by the Customs Service to substantially identical transactions. 
Before taking this action, consideration will be given to any written 
comments timely received. 


Dated: December 8, 1999. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
US. CUSTOMS SERVICE 
Neu York, NY. Not ember 5 199] 
CLA-2-30:S:N:N1:238 865903 
Category: Classification 
Tariff No. 3003.90.0000 


4S AIR FREIGHT, INC 
J 


ltenega Boule vara 


CA 90304-1198 


he tariff classification of Acerola Extract Powder type 1000, containing an antic 
nt, in bulk form from Germany. 


an 


In your letter dated July 30, 1991 you requested a tariff classification 
[he Acerola Extract is obtained from the juice of acerola berries, vacuum dried and 
ed with maltodextran which functions as an anticaking agent. The imported extract 
ontain 17-19 percent of Vitamin C and will be used in the manufacturer of Vitamin C 
preparations 

[he applicable subheading for the Acerola Extract Powder type 1000 will be 
3003.90.0000, Harmonized Tariff Schedule of the United States (HTS), which provides for 
Medicaments (excluding goods of 3002, 3005, or 3006) consisting of two or more constitu- 
ents which have been mixed together for therapeutic or prophylactic uses, not put up in 
measured doses or in forms or packings for retail sale. The rate of duty will be 6 percent ad 
vaiorem 

This merchandise may be subject to the regulations of the Food and Drug Administra 
tion. You my content them at 5600 Fishers Lane, Rockville, Maryland 20857, telephone 
number (202) 443-3380. 

This ruling is being issued under the provisions of Section 177 of the Custom Regula- 
tions (19 C.ER. 177) 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of Customs officer handling the transaction 

JEAN F MAGUIRI 
Area Director 
New York Seapx 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASI 
U.S. CUSTOMS SERVICE 
Washington, DC 
CLA-2 RR:CR:GC 962686ptl 
Category: Classification 
Tariff No. 2106.90.9998 


34 South La Cienega Boulevard 
glewood, CA 90304-1198 


Acerola Extract Powder Type 1000; NY 865903 revoked 


DEAR Ms. ALBER 
In New York Ruling Letter (NY) 865903, issued to you on November 5, 1991, on behalf of 
Weinstein Chemicals, Inc., Customs ruled that Acerola extract powder, type 1000, treated 
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with maltodextrin which functions as an anticaking agent, containing 17-19 percent Vita- 
min C, which is imported in bulk form to be used in the manufacture of Vitamin C prepara- 
tions, was classified in subheading 3003.90.0000, Harmonized Tariff Schedule of the 
United States (HTSUS). This provision provides for “Medicaments (excluding goods of 
3002, 3005, or 3006) consisting of two or more constituents which have been mixed togeth- 
r for therapeutic or prophylactic uses, not put up in measured doses or in forms or pack- 


y f 
in 


gs for retail sale.’ 

Customs has reviewed this ruling and determined that this classification is incorr 
1erefore, this ruling revokes NY 865903 and sets forth the correct classification of ace 
la extract powder. 


Acerola extract powder is produced from the juice of Acerola cherries. The extract is pro- 
duced by vacuum drying the juice which has been treated with maltodextrin to prevent ca- 
king. You state that the extract contains 17-19 percent Vitamin C. 

In your ruling request, you suggested that the product be classified in heading 2936, 
HTSUS, which provides for provitamins and vitamins, natural or reproduced by synthesis. 


tis the classification of Acerola extract powder, type 1000, containing an anticaking 
rent, imported in bulk form? 


and Analysis 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). The systematic 
detail of the HTSUS is such that virtually all goods are classified by application of GRI 1, 
that is, according to the terms of the headings of the tariff schedule and any relative Section 

yr Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 
1, and if the headings and legal notes do not otherwise require, the remaining GRIs may 
then be applied in order. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
ind Coding System Explanatory Notes may be utilized. The Explanatory Notes (ENs), al- 
though not dispositive or legally binding, provide acommentary on the scope of each head- 
ing of the HTSUS, and are generally indicative of the proper interpretation of these 
headings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

The HTSUS headings under consideration are as follows: 

2009 Fruit juices (including grape must) and vegetable juices, not fortified 
with vitamins or minerals, unfermented and not containing added spir- 
it, whether or not containing added sugar or other sweetening matter 


- * * * * * 


2009.80 Juice of any other single fruit or vegetable 

2009.80.60 Other. 

2009.80.6010 Cherry juice 

2106 Food preparations not elsewhere specified or included 

2106.90 Other 

Other 
Other 
Other 
Other 
Other 

2106.90.9998 Other. 

2936 Provitamins and vitamins, natural or reproduced by synthesis (includ- 
ing natural concentrates), derivatives thereof used primarily as vita- 
mins, and intermixtures of the foregoing, whether or not in any solvent 

7 * * * 7 * 
Vitamins and their derivatives, unmixed: 
2936.27.0000 Vitamin C (Ascorbic acid) and its derivatives 


* * * * * 


2936.90.0000 Other, including natural concentrates 
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3003 Medicaments (excluding goods of heading 3002, 3005 or 3006) consist- 
ing of two or more constituents which have been mixed together for 
therapeutic or prophylactic uses, not put up in measured doses or in 
forms or packings for retail sale: 

* 7 « * * 


3003.90.0000 Other 


In your initial classification request, you proposed that the goods be classified in sub- 
heading 2936.27.0000, HTSUS, which provides for vitamin C and its derivatives. As stated 
above, we must refer to chapter notes when classifying goods. Chapter note 1(a) to Chapter 
29 states that the headings of that chapter apply only to “separate chemically defined or- 
ganic compounds.” The Acerola extract powder is the dried concentrated juice of the fruit. 
Although it is high in Vitamin C, the product is not a “separate, chemically defined organic 
compound” vitamin described by the chapter note. Therefore, the product cannot be classi- 
fied in subheading 2936.27.0000, HTSUS. 

For the same reason, the product is not eligible for classification in subheading 2936.90 
which covers natural concentrates of vitamins. The products covered by this subheading 
have been isolated from their source by one or more chemical or physical processes and the 
resulting product is an isolated substance. The Acerola extract powder is the dried juice of 
the Acerola cherry and not the pure vitamin. 

NY 865093 classified the goods in subheading 3003.90.0000, HTSUS. However, the ENs 
to heading 3003, HTSUS, state, in part, that “This heading covers medicinal preparations 
for use in the internal or external treatment or prevention of human or animal ailments. 
These preparations are obtained by mixing together two or more substances.” While it is 
not disputed that the product contains a significant amount of Vitamin C, and you state 
that it is to be used in the manufacture of vitamins, the product is not formulated for the 
treatment of any medical condition. In its imported condition, the product is not intended 
for therapeutic or prophylactic uses. Consequently, it cannot be classified in heading 3003, 
HTSUS. 

Although fruit juices may be concentrated or in powder form and still be classified in 
heading 2009, HTSUS, there are strict limitations on the types of substances which may be 
added to the juice. 


The ENs to chapter 20 indicate the types of substances which may be added to juices of 
heading 2009: 


The juices of this heading may be concentrated (whether or not frozen) or in the form 
of crystals or powder provided, in the latter case, that they are entirely or almost en- 
tirely soluble in water. Such products are usually obtained by processes involving ei- 
ther heat (whether or not in a vacuum) or cold (lyophilisation). 


Provided they retain their original character, the fruit or vegetable juices of this head- 
ing may contain substances of the kinds listed below, whether these result from the 
manufacturing process or have been added separately: 

(1) Sugar. 

(2) Other sweetening agents, natural or synthetic, provided that the quantity 
added does not exceed that necessary for normal sweetening purposes and that 
the juices otherwise qualify for this heading, in particular as regards the balance 
of the different constituents (see Item (4) below). 

(3) Products added to preserve the juice or to prevent fermentation (e.g., sul- 
phur dioxide, carbon dioxide, enzymes). 

(4) Standardising agents (e.g., citric acid, tartaric acid) and products added to 
restore constituents destroyed or damaged during the manufacturing process 
(e.g., vitamins, colouring matter), or to “fix” the flavour (e.g., sorbitol added to 
powdered or crystalline citrus fruit juices). However, the heading excludes fruit 
juices in which one of the constituents (citric acid, essential oil extracted from the 
fruit, etc.) has been added in such quantity that the balance of the different con- 
stituents as found in the natural juice is clearly upset; in such case the product has 
lost its original character. 

The vegetable juices of this heading may also contain added salt (sodium chloride), 
spices or flavouring substances. 


Similarly, intermixtures of the juices of fruits or vegetables of the same or different 
types remain classified in this heading, as do reconstituted juices (i.e., products ob- 
tained by the addition, to the concentrated juice, of a quantity of water not exceeding 
that contained in similar non-concentrated juices of normal composition). 
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The ENsare very specific about not only what may be added to ajuice, but also the reason 
for its being added. See HQ 955893, dated June 6, 1994, which held that “sparkling apple 
juice” was not classified as a juice because the addition of carbon dioxide did not “restore a 
constituent that was destroyed or damaged during a manufacturing process, and it does 
not prevent fermentation of the juice, then it is reasonable to conclude that the addition is 
for other reasons.” 

As described in NY 865903, maltodextrin is added to the Acerola extract powder as an 
anticaking agent. The ENS list four types of substances which may be added to juices. Mal- 
todextrin does not fall within any of these types. It is not added as a sugar or sweetener. It is 
not added as a preservative, and it does not prevent fermentation. It is not astandardizing 
agent, and is not added to replace a lost constituent. Maltodextrin is not normally found in 
juices. Its addition causes the juice to lose its original character. Therefore, the Acerola ex- 
tract of NY 865903 cannot be classified as a juice of chapter 20. 

The Acerola extract powder will be used in the production of human food supplements. 
Because the product cannot be classified in a more specific heading, it is classified in head- 
ing 2106.90.9998, HTSUS, as a food preparation, not elsewhere specified or included, * * * 
other. 

Holding 

Acerola extract powder, Type 1000, containing an anticaking agent is classified in sub- 
heading 2106.90.9998, HTSUS, as a food preparation, not elsewhere specified or included, 
other, other, other, other, other, other, other. 

NY 865903, issued November 5, 1991, is revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED MODIFICATION OF RULING LETTER AND 
TREATMENT RELATING TO THE CLASSIFICATION OF 
ENDORSED CHECKS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of and treatment relating to 
the classification of bank checks sent to Mexico, endorsed, processed, 
and returned to the United States 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625(c)), this notice advises interested parties that Customs 
intends to modify a ruling pertaining to the classification of bank 
checks sent to Mexico where they are endorsed, processed, and then re- 
turned to the United States, and any treatment previously accorded by 
Customs to substantially identical transactions. Comments are invited 
on the correctness of the proposed ruling. 


DATE: Comments must be received on or before January 28, 2000. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Textile Classification Branch, 1300 Pennsylvania Avenue, 
NW, Washington, D.C. 20229. Comments submitted may be inspected at 
the Commercial Rulings Division, Office of Regulations and Rulings, 
1300 Pennsylvania Avenue, NW, Washington D.C. 20229. 
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FOR FURTHER INFORMATION CONTACT: Phil Robins, Textiles 
Branch, (202) 927-1031. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended 
and related laws. Two new concepts, which emerge from the law, are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. § 1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), this notice advises interested parties that Customs intends 
to modify a ruling letter pertaining to the classification of bank checks 
sent to Mexico where they are endorsed, processed, and then returned 
to the United States. Although in this notice Customs is specifically re- 
ferring to one ruling, Customs Headquarters Ruling Letter (HQ) 
114440, this notice cover any rulings relating to the specific classifica- 
tion issue set forth in HQ 114440, which may exist but have not been 
specifically identified. Customs has undertaken reasonable efforts to 
search existing databases for rulings in addition to the one identified. 
No further rulings have been found. This notice will cover any rulings 
on this issue that may exist but have not been specifically identified. 
Any party who has received an interpretive ruling or decision (i.e., rul- 
ing letter, internal advice memorandum or decision or protest review 
decision) on the issue subject to this notice should advise Customs dur- 
ing this notice period. Similarly, pursuant to section 625(c)(2), Tariff 
Act of 1930, as amended (19 U.S.C. 1625(c)(2)), Customs intends to 
modify any treatment previously accorded by the Customs Service to 
substantially identical transactions. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued to a 
third party, Customs personnel applying a ruling of a third party to im- 
portations involving the same or similar issue, or the importer’s or Cus- 
toms previous interpretation of the Harmonized Tariff Schedule. Any 
person involved in substantially identical transactions should advise 
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Customs during this notice period. An importer’s failure to advise Cus- 
toms of substantially identical transactions or of a specific ruling not 
identified in this notice may raise the rebuttable presumption of lack of 
reasonable care on the part of the importer or its agents for importa- 
tions subsequent to the effective date of the final decision on this notice. 

In HQ 114440, dated October 1, 1998, “Attachment A” to this docu- 
ment, the classification of bank checks was determined to be under the 
provision for other printed matter not elsewhere provided for, in sub- 
heading 4911.99.80, Harmonized Tariff Schedule of the United States 
(HTSUS). A review of that ruling has revealed that the classification is 
in error. The goods in question should have been classified in subhead- 
ing 4907.00.00, HTSUS, which provides for banknotes; check forms; 
stock, share or bond certificates and similar documents of title. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to modify HQ 
114440 , and any other ruling not specifically identified on identical or 
substantially similar merchandise to reflect the proper classification of 
the subject bank checks, pursuant to the analysis set forth in proposed 
Customs Headquarters Ruling Letter (HQ) 962499 (see “Attachment 
B” to this document). Additionally, pursuant to 19 U.S.C. 1625(c)(2), 
Customs intends to modify or modify any treatment previously ac- 
corded by Customs to substantially identical merchandise. Before tak- 
ing this action, consideration will be given to any written comments 
timely received. 

Dated: December 8, 1999. 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 

[Attachments] 


[ATTACHMENT A 


TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC, October 1, 1998 
REC-1/CLA-1-RR:IT:EC 114440 GOB 
Category: Entry 
ELIZABETH JANIE VANN, ESQ 
600 Sunland Park Drive 
Suite 2-100 
El Paso, TX 79912 
Re: Bank checks; Monetary instruments; 31 U.S.C. 5316; General Note 16(c), HTSUS; 
Business records; Subheading 4911.99.8000, HTSUS; Subheading 9801.00.1010, 
HTSUS. 
DEAR MS. VANN 
This is in response to your ruling request of July 15, 1998, which was received in this 


office on approximately July 28, 1998, on behalf of Electronic Data Management Interna- 
tional, Inc. (“EDM”) 





Re and 

‘egulation, coins and currency ofa foreis 
I bl rer negotiable se- 
investment securities, bearer securities, stock on which title is 

ry, and simular material 

r'reasury shall provide by: lation for purposes of 
, notes, money orders, and other similar instruments 
oy a foreign financial institution and are not in bearer 


1 


etary instruments inciude 


aveler’s checks in any form; 
All negotiable instruments (including personal checks, business checks, of- 
il bank checks, cashier’s checks, third-party checks, promissory notes (as that 
rm is defined in the Uniform Commercial Code), and money orders) that are ei- 
er in bearer form, endorsed without restriction, made out to a fictitious payee 
the purposes of §103.23), or otherwise in such form that the title thereto 


passes upon delivery ’ 
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iv) Incomplete instruments (including personal checks, business checks, offi- 
cial bank checks, cashier’s checks, third-party checks, promissory notes (as that 
term is defined in the Uniform Commercial Code), an ney orders) 
with the payee’s name omitted; and 

v) Securities or stock in bearer form or otherwise in such form that title there- 
to passes upon delivery. 


signed Dut 


[t is our determination that the bank checks described in this rulir 
tion) are not “monetary instruments” as that term is defined in 31 U.S.C. 5315 (3) and 
31 CFR 103.11(u) because they do not fall within any of the categories described in those 
provisions. They are not bearer negotiable instruments within the meaning 5 
5312(a)(3)(B), nor are they negotiable instruments within the meaning 
103.11(u)(1) (ii) 

Accordingly, the above-described bank checks are not reportable pursuant t 
5316 


7 


ng 
l 
A 


Issue Two 
General Note 16, HTSUS, provides in pertinent part 
Exemptions. For the purposes of general note 1— 


* . * * * 


(c) records, diagrams and other data with regard to any business, engineering 
or exploration operation whether on paper, cards, photographs, blueprints, tapes 
or other media, 


* * « « 
are not goods subject to the provisions of the tariff schedule 


We find that the subject checks are not business records within the meaning of General 
Note 16(c), and are therefore not exempt from the requirement of entry or the payment of 
duty. Uncashed checks do not constitute business records. Once the checks are cashed 
they become business records. Prior to their being cashed, they are evidences of value. Gen- 
eral Headnote 5 of the Tariff Schedules of the United States (the predecessor to the 
HTSUS) provided exemptions similar to those found in current General Note 16. However, 
two of those exemptions were not carried over into General Note 16: currency in current 
circulation, and securities and similar evidences of value. 

Heading 4907 pertains to: 


Unused postage, revenue or similar stamps of current or new issue in the country to 
which they are destined; stamp-impressed paper; banknotes; check forms; stock, 
share or bond certificates and similar documents of title 


We find that the subject bank checks are not described by any of the items contained in 
heading 4907. The Explanatory Notes for heading 4907 state that check forms are blank 
forms. Therefore, the subject checks are not check forms. 

We find that the subject bank checks are classifiable under subheading 4911.99.8000, 
HTSUS, which is a basket provision providing for other printed matter. Subheading 
4911.99.8000, HTSUS, carries a column 1 general rate of duty of 2.9 percent 

We note that if the subject checks were printed in the United States, and upon com- 
pliance with the documentation requirements of 19 C.F-R. §10.1, they would appear to be 
eligible for duty-free treatment under subheading 9801.00.1010, HTSUS, which pertains 
to: 


Products of the United States when returned after having been exported, without hav- 
ing been advanced in value or improved in condition by any process of manufacture or 
other means while abroad * * *. 

Articles previously exported with intent to reimport after temporary use abroad 


* * x 


Holdings: 

1. The bank checks described in this ruling are not “monetary instruments” as that term 
is defined in 31 U.S.C. 5312(a)(3) and 31 CFR 103.11(u). 

2. The bank checks described in this ruling are not business records within the meaning 
of General Note 16(c). They are classifiable under subheading 4911.99.8000, HTSUS, at a 
column 1 general rate of duty of 2.9 percent. If the bank checks were printed in the US., 
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they appear to be eligible for duty-free treatment under subheading 9801.00.1010, HTSUS, 
upon compliance with the documentation requirements of 19 C.FR. §10.1 
JERRY LADERBERG 
Chie / 
Entry Procedures and Carriers Branch 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC 
CLA-2 RR:CR:TE 962499 PR 
Category: Classification 
Tariff No. 4907.00.00 


IZABETH VANN, ESQt 
) Sunland Park Drive 
Ou 2-100 
El Paso, TX 79912 


Re: Modification of and treatment relating to the classification of bank checks sent to 
Mexico, endorsed, processed, and returned to the United States 


DEAR MS. VANN 
Thisis in reply to your request, on behalf of E ern Data Management International, 
ine ——— referred to as EDM), to reconsider Headquarters Ruling Letter (HQ) 
114440, dated October 1, 1998. That ruling held that she casnines ation of bank checks sent 
to Me xico where they are endorsed, processed, and then returned to the United States, was 
under the provision for other printed matter not elsewhere provided for, in subheading 
4911.99.80, Harmonized Tariff Schedule of the United States (HTSUS). Our ruling on the 

matter follows 


Facts 
‘he facts, as stated in HQ 114440, are 


EDM, through its Mexican subsidiary, EDM del Norte, S. de R.L. de C.V., Cd. Juarez, 
Chih., Mexico, provides data processing services to various companies located 
throughout the United States, including remittance processing of payments made to 
EDM’s customers (“Payees”) by the Payees’ various customers. In connection with 
such data processing services, E DM proposes to export bank checks from El Paso to its 
Mexican subsidiary’s facility in Cd. Juarez for processing and then return them tothe 
United States through the Port of El Paso, Texas, after processing 


Specifically, EDM will receive from Payees (for whom EDM provides data processing 
= rvices) unopened letters containing customer account statements and payment 
=hecks drawn on U.S. banks by customers of Payees and made out to Payees. EDM will 
transport the unopened letters to Mexico for processing after which the bank checks 
will be returned to the United States. Some of these letters may also contain corre- 
spondence and/or cash, although cash payments should be rare and for small amounts 
Such correspondence and/or cash also would be returned to the United States after 
processing. 
In Mexico, the letters will be opened and payment amounts data-entered and posted 
electronically to the customers [sic] accounts. Copies (i.e., electronic re of the 
checks will also be made by means of an electronic scanning process. The original 
checks will be endorsed in Mexico “For deposit only to the account of | name and ac- 
count number of the appropriate Payee].” The endorsed checks will then be returned 
to the U.S. for deposit into Payee’s bank accounts and for Federal Reserve System 
clearance. 
You stated telephonically that the subject checks are not endorsed when they are sent 
to Mexico 
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In your request for reconsideration, you submitted what is described as a revised factual 
description. Not included in the facts set out above, is the following pertinent information. 


1. EDM proposes to export, process, and return, in addition to bank checks, includ- 
ing personal checks and cashier’s checks, traveler’s checks, money orders, and minor 
amounts of cash. 

2. A magnetic ink character recognition (micr) label will be placed on the lower right 
hand corner of instrument to allow faster, more efficient processing in the United 
States 

In HQ 114440, Customs ruled that the indorsed bank checks being returned to the 
United States were not monetary instruments and that they were not classifiable under 
the duty-free provision for banknotes; check forms; and stock, share or bond certificates 
and similar documents of title, in heading 4907, HTSUS. The proper classification was de- 
termined to be under the dutiable provision for other printed matter, in subheading 
4911.99.80, HTSUS. 

Issue: 

rhe primary issue presented is under which heading, 4907 or 4911, are endorsed bank 
checks classifiable. The additional question of the proper classification of traveler’s checks, 
money orders, and cash, is also presented 
Law and Analysis 

Heading 4907.00.00, HTSUS, provides: 

4907 Unused postage, revenue or similar stamps of current or new issue in the 
country to which they are destined; stamp-impressed paper; banknotes; 
check forms; stock, share or bond certificates and similar documents of title 

Heading 4911, HTSUS, provides: 

4911 Other printed matter, including printed pictures and photographs 

Clearly, ifthe goods in question fall within the purview of heading 4907, they do not quali- 
fy for classification under heading 4911 because “other” means goods which are not classi- 
fiable under any of the preceding subheadings of that heading. 

Additional U.S. Note 2 to chapter 49 provides, in pertinent part 

2. Currency in current circulation in any country imported for monetary purposes and 

securities and similar evidences of value provided for in heading 4907 shall be ad- 

mitted without formal customs consumption entry or the payment of duty. (italics add- 
ed) 

Pursuant to Note 2, U.S. currency returning to the United States is neither dutiable nor 
subject to Customs entry requirements. That leaves the question of whether the language 
of heading 4907, “stock, share or bond certificates and similar documents of title”, include 
bank checks, traveler’s checks, and money orders. After fully reconsidering the matter, 
Customs answer to that question is in the affirmative. 

Stocks and shares (e.g. mutual fund shares) are both evidences of ownership and evi- 
dences of cash values due to the owner thereof. Bonds are evidences of value due the owner. 
All three are documents showing that the owner has an entitlement to a sum of money. In 
some cases that sum of money is an amount certain, and in others it is an indefinite (fluctu- 
ating) amount 

The Harmonized Commodity Description and Coding System, Explanatory Notes (ENs), 
which is the official interpretation of the HTSUS at the international level (for the 4 digit 
headings and the 6 digit subheadings), states that stock, share or bond certificates and sim- 
ilar documents of title 

[Alre formal documents issued, or for issue, by public or private bodies conferring 

ownership of, or entitlement to, certain financial interests, goods or benefits named 

therein. Apart from the certificates mentioned, these documents include letters of 

credit, bills of exchange, travellers ’ cheques [sic], bills of lading, title deeds and divi- 

dend coupons. They usually require completion and validation 


~ * * * . * * 


Products of the kinds described fall in this heading when in quantity as a commercial 
transaction, usually by the issuing authority, whether or not the documents (e.g., 
share certificates) require completion and validation. 
In view of the above, bank checks, traveler’s checks, and money orders are “similar evi- 
dences of value” (pursuant to Note 2) and “similar documents of title” to “stock, share or 
bond certificates”, and are, therefore, classifiable under heading 4907, HTSUS 
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Holding 

Bank checks, traveler’s checks, money orders, and U.S. currency are properly classifi- 
able under heading 4907, duty-free, and, pursuant to Note 2, not subject to Customs entry 
requirements 

If the bank, personal or cashier’s checks, and money orders, are not in bearer form (e.g., 
not endorsed by the payee, appear in blank, made payable to “Cash,” etc.), as described in 
the fact pattern, then they are not considered to be “monetary instruments” as defined in 
31 U.S.C. 5312(a)(3). Thus, they are not reportable under 31 U.S.C. 5316 

HQ 114440, dated October 1, 1998, is hereby modified to reflect that the endorsed bank 
checks described therein are classifiable as stated in the preceding paragraph. 

JOHN DURANT, 
Director, 
Commercial Rulings Division 


REVOCATION OF RULING LETTERS AND TREATMENT 
RELATING TO CLASSIFICATION OF BATTERED CHEESE 
PRODUCTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of classification ruling letters and treat- 
ment relating to the classification of battered cheese products. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 


Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking two ruling letters pertaining to the tariff 
classification of battered cheese products and any treatment previously 
accorded by the Customs Service to substantially identical transac- 
tions. Notice of the proposed revocations was published on November 3, 
1999, in the CUSTOMS BULLETIN, Volume 33, No. 44. The only comment 
received in response to the notice did not address the substantive issue. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after February 28, 2000. 


FOR FURTHER INFORMATION CONTACT: Peter T. Lynch, General 
Classification Branch, 202-927-1396. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
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are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. $1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, by notice published 
in Volume 33, Number 44 of the CUSTOMS BULLETIN, on November 3, 
1999, Customs stated its intention to revoke two ruling letters pertain- 
ing to the tariff classification of battered cheese products. Although in 
this notice Customs is specifically referring to two rulings, DD 800149 
and HQ 081515, this notice covers any rulings on this merchandise 
which may exist but have not been specifically identified. Customs has 
undertaken reasonable efforts to search existing data bases for rulings 
in addition to the one identified. No further rulings have been found. 
This notice will cover any rulings on this merchandise which may exist 
but have not been specifically identified. Any party who has received an 
interpretive ruling or decision (i.e., ruling letter, internal advice memo- 
randum or decision or protest review decision) on the merchandise sub- 
ject to this notice, should advise the Customs Service during this notice 
period. Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, Customs is re- 
voking any treatment previously accorded by the Customs Service to 
substantially identical transactions. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued to a 
third party, Customs personnel applying a ruling of a third party to im- 
portations of the same or similar merchandise, or the importer’s or Cus- 
toms previous interpretation of the Harmonized Tariff Schedule of the 
United States (HTSUS). Any person involved in substantially identical 
transactions should have advised Customs during the notice period. An 
importer’s failure to advise the Customs Service of substantially identi- 
cal transactions or of a specific ruling not identified in this notice, may 
raise issues of reasonable care on the part of the importer or their 
agents for importations of merchandise subsequent to this notice. 

In DD 800149, dated July 21, 1994, the classification of a product 
commonly referred to as frozen battered Mozzarella cheese sticks was 
determined to be in subheading 2106.90.4950, HTSUS, which provides 
for food preparations not elsewhere specified or included * * *, contain- 
ing over 5.5% butterfat and not packaged for retail sale, other, other. 
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Since the issuance of that ruling, Customs has reviewed the ruling and 
determined that the classification is in error and that the proper classi 
fication is in subheading 0406.90.9500, HTSUS, which provides for oth 
er cheeses, and substitutes for cheese, including mixtures of the above: 
other, including mixtures of the above (excluding goods containing mix- 
tures of subheadings 0406.90.61 or 0406.90.63): other: other: contain- 
ing cow’s milk (except soft-ripened cow’s milk cheese): described in 
additional U.S. note 16 to this chapter and entered pursuant to its provi- 
sions. If entered without an appropriate import license, issued to the 
importer by the U.S. Department of Agriculture, the product is classifi 
able in subheading 0406.90.9700, HTSUS, which provides for such 
cheese entered outside of the quota described in additional U.S. note 16 
to this chapter. 

In HQ 081515, dated March 22, 1989, battered cheddar cheese balls 
or cubes and battered Mozzarella cheese sticks were classified in sub- 
heading 2106.90.4000, HTSUS which provides for other food prepara- 
tions not elsewhere specified or included: containing over 5.5% by 
weight of butterfat and not packaged for retail sale. Customs has re- 
viewed that ruling and determined that the proper classification for the 
battered cheddar cheese balls or cubes is in subheading 0406.90.0890, 
HTSUS, which provides for other cheese: cheddar cheese: described in 
additional U.S. note 18 to this chapter and entered pursuant to its provi- 
sions, other. If entered without an appropriate import license, issued to 
the importer by the U.S. Department of Agriculture, the product is clas- 
sifiable in subheading 0406.90.1200, HTSUS, which provides for such 
cheese entered outside of the quota described in additional U.S. note 18 
to this chapter, and the proper classification for the battered Mozzarella 
cheese sticks is in subheading 0406.90.9500/9700, HTSUS. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is revoking DD 800149, 
HQ 081515, and any other ruling not specifically identified to reflect 
the proper classification of the merchandise pursuant to the analysis set 
forth in Headquarters Ruling Letters (HQ) 962223 and 963175 (see At- 
tachments “A” and “B” to this document). Additionally, pursuant to 19 
U.S.C. 1625(c)(2), Customs is revoking any treatment previously ac- 
corded by the Customs Service to substantially identical transactions. 

In accordance with 19 U.S.C. 1625(c), these rulings will become effec- 
tive 60 days after publication in the CusToMs BULLETIN. 


Dated: December 10, 1999. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
Washington, DC, December 10, 1999 
CLA-2 RR:CR:GC 962223ptl 
Category: Classification 
Tariff No. 0406.90.9500 and 0406.90.9700 
Mr. Corey SIGUT 
OXFORD FROZEN Foops 
Main Street, PO. Box 220 
Oxford, N.S. BOM 1P0 Canada 
Re: Frozen Battered Mozzarella Cheese Sticks; DD 800149 revoked. 
DEAR MR. SIGUT 

This is in reference to DD 800149, issued to you on July 21, 1994, in response to your 
letter to the District Director of Customs in Ogdensburg, New York, dated July 13, 1994, 
requesting a ruling on the classification of frozen mozzarella cheese sticks under the Har- 
monized Tariff Schedule of the United States (HTSUS). In DD 800149, the frozen mozza- 
rella cheese sticks were classified in subheading 2106.90.4950, HTSUS, which provides for 
food preparations not elsewhere specified or included * * *, containing over 5.5% butterfat 
and not packaged for retail sale, other, other. 

We have reviewed DD 800149 and determined that an error was made in the classifica- 
tion. A notice of proposed revocation of DD 800149 was published in Vol. 33, No. 44 of the 
CUSTOMS BULLETIN, dated November 3, 1999. The only comment we received was your let- 
ter of November 19, 1999, which did not address the substantive issue. This ruling revokes 
DD 800149 and sets forth the correct classification for frozen mozzarella cheese sticks. 


Facts 

The Battered Mozzarella Cheese Sticks are composed of low fat Mozzarella cheese, 
approximately 45% by weight; coated with a batter composed of wheat flour, toasted wheat 
crumbs, corn flour, starch, sugar, salt, baking powder, Romano cheese, onion powder, 
spices, guar gum, garlic powder, whey powder, oil, dehydrated parsley and are prefried in 
vegetable oil. The product is packed in a printed two pound poly bag, six per case, and is 


intended to be sold as an institutional product for restaurant use. 
Issue: 

What is the classification of frozen battered Mozzarella cheese sticks? 
Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). The systematic 
detail of the HTSUS is such that virtually all goods are classified by application of GRI 1, 
that is, according to the terms of the headings of the tariffschedule and any relative Section 
or Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 
1, and if the headings and legal notes do not otherwise require, the remaining GRIs may 
then be applied in order. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes (ENs), al- 
though not dispositive or legally binding, provide acommentary on the scope of each head- 
ing of the HTSUS, and are generally indicative of the proper interpretation of these 
headings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

The HTSUS headings under consideration are as follows: 

0406 Cheese and curd 


* 7 


0406.90 Other cheese 


* - * + 7 * * 


Other cheeses, and substitutes for cheese, including mixtures 
of the above: 
Other, including mixtures of the above (excluding goods 
containing mixtures of subheadings 0406.90.61 or 
0406.90.63): 
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Other 


* 


Other 
Containing cow’s milk (except soft-ripened 
cow’s milk cheese) 
Described in additional U.S. note 16 to 
this chapter and entered pursuant to its 
provisions. 
0406.90.9700 Other 


0406.90.9500 


* * . “ * 


2106 Food preparations not elsewhere specified or included 
2106.90 Other 


Other: 
2106.90 Containing over 10 percent by weight of milk solids 
* - * * . * 

Other dairy products described in additional U.S. note 1 to 
chapter 4: 

2106.90.6400 Described in additional U.S. note 10 to chapter 4 and 

entered pursuant to its provisions. 
2106.90.6600 Other. 


EN 04.06 states that: “Cheeses which have been coated with batter or bread crumbs re- 
main classified in this heading whether or not they have been pre-cooked, provided that the 
goods retain the character of cheese.” 

Initially, we must determine whether the battered cheese sticks have the character of 
cheese. If they have the character of cheese, they are classifiable as cheese in heading 0406, 
HTSUS. If they do not, they will be classified as food preparations not elsewhere specified 
or included in heading 2106, HTSUS. 

Because the breaded cheese sticks are goods consisting partly of cheese and partly of oth- 
er food components they may not be classified solely on the basis of GRI 1. The cheese and 
batter products under consideration are described in GRI 2(b) which covers mixtures and 
combinations of materials and substances and goods consisting of two or more materials 
and substances. According to GRI 2(b), “The classification of goods consisting or more than 
one material or substance shall be according to the principles of Rule 3.” The ingredients of 
the breaded cheese sticks present us with a composite good for classification purposes. GRI 
3(b) governs the classification of mixtures, composite goods consisting of different materi- 
als or made up of different components, and goods put up in sets for retail sale. Under GRI 
3(b), classification of the breaded cheese sticks is to be determined on the basis of the com- 
ponent which gives them their essential character. The EN’s provide that, if this rule ap- 
plies, goods shall be classified as if they consisted of the material or component which gives 
them their essential character. EN Rule 3(b)(VIID) lists as factors to help determine the 
essential character of such goods the nature of the materials or components, their bulk, 
quantity, weight or value, and the role of a constituent material in relation to the use of the 
goods. 

Recently, there have been several Court decisions on “essential character” for purposes 
of GRI 3(b). These cases have looked primarily to the role of the constituent materials or 
components in relation to the use of the goods to determine essential character. See, Better 
Home Plastics Corp. v. United States, 916 F. Supp. 1265 (CIT 1996), affirmed 119 F.3d 969 
(Fed. Cir. 1997); Mita Copystar America, Inc. v. United States, 966 F Supp. 1245 (CIT 1997), 
motion for rehearing and reconsideration denied, 994 F. Supp. 393 (CIT 1998), and Vista 
International Packaging Co., v. United States, 19 CIT 868, 890 F. Supp. 1095 (1995). See 
also, Pillowtex Corp. v. United States, 983 F. Supp. 188 (CIT 1997), affirmed CAFC No. 
98-1227 (March 16, 1999). 

Based on the foregoing, we conclude that in an essential character analysis for purposes 
of GRI 3(b), the role of the constituent materials or components in relation to the use of the 
goods is generally of primary importance, but the other factors listed in EN Rule 3(b)(VHUD 
should also be considered, as applicable. In this case, the “indispensable function” (Better 
Home Plastics, supra) of the breaded cheese stick product is that it is served as a food prod- 
uct appetizer. The cheese is the component that distinguishes this breaded product from 
other breaded products. This criterion indicates that the essential character of the good is 
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provided by the cheese component. Insofar as the other factors (quantity, bulk, weight, and 
value) are concerned, the value aspect of the cheese relative to the value of the other compo- 
nents, appears t9 support the position that the cheese component provides the essential 
character of the article. We conclude that the essential character of the product is provided 
by the cheese component so that, under GRI 3(b), the breaded cheese sticks are classifiable 
in heading 0406, HTSUS 

Holding: 

Frozen battered Mozzarella cheese sticks are classified in subheading 0406.90.9500, 
HTSUS, which provides for Other cheeses, and substitutes for cheese, including mixtures 
of the above: other, including mixtures of the above (excluding goods containing mixtures 
of subheadings 0406.90.61 or 0406.90.63): other: other: containing cow’s milk (except soft- 
ripened cow’s milk cheese): described in additional U.S. note 16 to this chapter and entered 
pursuant tc its provisions. If entered without an appropriate import license, issued to the 
importer by the U.S. Department of Agriculture, the product is classifiable in subheading 
0406.90.9700, HTSUS, which provides for such cheese entered outside of the quota de- 
scribed in additional U.S. note 16 to this chapter. 

DD 800149, issued July 21, 1994, is revoked. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, December 10, 1999. 


CLA-2 RR:CR:GC 963175ptl 


Category: Classification 
Tariff No. 0406.90.0890/1200 


and 0406.90.9500/9700 
DAVID O. ELLIOTT, ESQ 


BARNES, RICHARDSON & COLBURN 
465 Park Avenue South 
New York, NY 10016 


Re: Battered Cheese Products; HQ 081515 revoked. 


DEAR Mk. ELLIOTT 

This is in reference to HQ 081515, issued to you on behalf of Olmstead Foods Limited, on 
March 22, 1989, which classified battered cheddar cheese balls or cubes and battered moz- 
zarella cheese sticks in subheading 2106.90.40, Harmonized Tariff Schedule of the United 
States (HTSUS) which provides for other food preparations not elsewhere specified or in- 
cluded: containing over 5.5% by weight of butterfat and not packaged for retail sale. 

We have reviewed HQ 081515 and have determined that an error was made in the classi- 
fication of the products. A notice of proposed revocation of HQ 081515 was published in Vol. 
33, No. 44 of the CUSTOMS BULLETIN, dated November 3, 1999. The only comment received 
in response to the notice did not address the substantive issue. This ruling revokes HQ 
081515 and sets forth the correct classification for battered cheddar cheese balls or cubes 
and battered mozzarella cheese sticks. 


Facts: 
The products are battered cheddar cheese balls or cubes and battered mozzarella cheese 
sticks. The cheese balls are said to be about one inch in diameter, 55.6% by weight of batter 


and 44.4% by weight cheddar cheese. The mozzarella sticks are said to be about 3 inches in 
length and % inch in diameter and to consist of 54.5% by weight of batter and 45.5% by 
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weight mozzarella cheese. A Customs laboratory examination of samples of the products 
described the cheese balls as consisting of 59% coating by weight and 41% cheese, and the 
sticks to consist of 52.5% cheese and 47.5% coating (Lab. No. 2-86-12274-001, dated 
10/10/86). It is asserted that the manufacturer is employing quality control measures to 
insure that the batter content is more than 50% by weight. The coating is said to consist of 
wheat flour, toasted wheat crumbs, soya flour, corn flour, grated romano cheese, season- 
ings, and preservatives. The products are said to be wrapped in a “tempura-lite” batter and 
then oil blanched and frozen. They are prepared by pan frying, deep frying or oven baking. 
[hey will be imported in non-retail size packages for sale to the institutional trade. 
Issue 
What is the classification of battered cheese products? 


Law and Analysis 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
HTSUS) in accordance with the General Rules of Interpretation (GRIs). The systematic 
detail of the HTSUS is such that virtually all goods are classified by application of GRI 1, 
thatis, according to the terms of the headings of the tariff schedule and any relative Section 
or Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 
1, and if the headings and legal notes do not otherwise require, the remaining GRIs may 
then be applied in order. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes (ENs), al- 
though not dispositive or legally binding, provide acommentary on the scope of each head- 
ing of the HTSUS, and are generally indicative of the proper interpretation of these 
headings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

The HTSUS headings under consideration are as follows 

0406 Cheese and curd 


0406.90 Other cheese 
* 


Cheddar cheese: 


* * - * * s 


0406.90.08 Described in additional U.S. note 18 to this chapter and 


entered pursuant to its provisions. 
‘ * * 
0406.90.0890 Other. 
0406.90.1200 Other 
* * * " . " 
Other cheeses, and substitutes for cheese, including mixtures 
of the above (con.): 
Other, including mixtures of the above (excluding goods 
containing mixtures of subheadings 0406.90.61 or 
0406.90.63) 
Other: 
Containing cow’s milk (except soft-ripened cow’s 
milk cheese): 

0406.90.9500 Described in additional U.S. note 16 to this 
chapter and entered pursuant to its provi- 
sions. 

0406.90.9700 Other. 


© * 7 . * . 
2106 Food preparations not elsewhere specified or included: 
2106.90 Other: 
Other 
2106.90 Containing over 10 percent by weight of milk solids: 
* * 7 . . * 


Other dairy products described in additional U.S. note 1 to 
chapter 4: 
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2106.90.6400 Described in additional U.S. note 10 to chapter 4 and 
entered pursuant to its provisions. 
2106.90.6600 Other. 

In HQ 081515, Customs discussed prior rulings issued under the Tariff Schedules of the 
United States, the predecessor to the HTSUS, in which factors such as butterfat content 
and the thickness ofa coating of an article were found to be controlling reasons for not clas- 
sifying articles under cheese provisions. HQ 081515 concluded by stating that the battered 
cheese products were “something more than a seasoned cheese” and thus should be classi- 
fied in heading 2106, HTSUS 

We believe that the rationale followed in HQ 081515 is flawed. Because the battered 
cheddar cheese balls or cubes and battered mozzarella cheese sticks are goods consisting 
partly of cheese and partly of other food components they may not be classified solely on the 
basis of GRI 1. The cheese and batter products under consideration are described in GRI 
2(b) which covers mixtures and combinations of materials and substances and goods con- 
sisting of two or more materials and substances. According to GRI 2(b), “The classification 
of goods consisting or more than one material or substance shall be according to the prin- 
ciples of Rule 3.” 

GRI 3(a) states that the heading which provides the most specific description shall be 
preferred to headings providing a more general description. GRI 3(b) states mixtures, com- 
posite goods consisting of different materials or made up of different components, and 
goods put up in sets for retail sale, which cannot be classified by reference to 3(a), shall be 
classified as if they consisted of the material or component which gives them their essential 
character, insofar as this criterion is applicable. 

The EN’s provide that, if this rule applies, goods shall be classified as if they consisted of 
the material or component which gives them their essential character. EN Rule 3(b)(VIID) 
lists as factors to help determine the essential character of such goods the nature of the 
materials or components, their bulk, quantity, weight or value, and the role of aconstituent 
material in relation to the use of the goods. Therefore, under GRI 3(b), classification of the 
battered cheddar cheese balls or cubes and battered mozzarella cheese sticks is to be deter- 
mined on the basis of the component which gives them their essential character. 

Recently, there have been several Court decisions on “essential character” for purposes 
of GRI 3(b). These cases have looked primarily to the role of the constituent materials or 
components in relation to the use of the goods to determine essential character. See, Better 
Home Plastics Corp. v. United States, 916 F. Supp. 1265 (CIT 1996), affirmed 119 F.3d 969 
(Fed. Cir. 1997); Mita Copystar America, Inc. v. United States, 966 F. Supp. 1245 (CIT 1997), 
motion for rehearing and reconsideration denied, 994 F. Supp. 393 (CIT 1998), and Vista 
International Packaging Co., v. United States, 19 CIT 868, 890 F. Supp. 1095 (1995). See 
also, Pillowtex Corp. v. United States, 983 F. Supp. 188 (CIT 1997), affirmed CAFC No. 
98-1227 (March 16, 1999). 

Based on the foregoing, we conclude that in an essential character analysis for purposes 
of GRI 3(b), the role of the constituent materials or components in relation to the use of the 
goods is generally of primary importance, but the other factors listed in EN Rule 3(b)(VII) 
should also be considered, as applicable. In this case, the “indispensable function” (Better 
Home Plastics, supra) of the battered cheddar cheese balls or cubes and battered mozzarel- 
la cheese stick product is that they are served as a food product appetizer. The cheese is the 
component that distinguishes this breaded product from other breaded products. This cri- 
terion indicates that the essential character of the good is provided by the cheese compo- 
nent. Insofar as the other factors (quantity, bulk, weight, and value) are concerned, the 
value aspect of the cheese relative to the value of the other components, appears to support 
the position that the cheese component provides the essential character of the article. We 
conclude that the essential character of the product is provided by the cheese component so 
that, under GRI 3(b), the battered cheddar cheese balls or cubes and battered mozzarella 
cheese sticks are classifiable in heading 0406, HTSUS. 

This result is reinforced by EN 04.06 which states that: “Cheeses which have been 
coated with batter or bread crumbs remain classified in this heading whether or not they 
have been pre-cooked, provided that the goods retain the character of cheese.” Although 
the specific language of this EN was adopted after HQ 081515 was issued, the premise un- 
derlying the EN existed and was actually cited in the ruling. 

Holding: 


Battered Mozzarella cheese sticks are classified in subheading 0406.90.9500, HTSUS, 
which provides for Other cheeses, and substitutes for cheese, including mixtures of the 
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above: other, including mixtures of the above (excluding goods containing mixtures of sub- 
headings 0406.90.61 or 0406.90.63): other: other: containing cow’s milk (except soft-rip- 
ened cow’s milk cheese): described in additional U.S. note 16 to this chapter and entered 
pursuant to its provisions. If entered without an appropriate import license, issued to the 
importer by the U.S. Department of Agriculture, the product is classifiable in subheading 
0406.90.9700, HTSUS, which provides for such cheese entered outside of the quota de- 
scribed in additional U.S. note 16 to this chapter. 

[he battered cheddar cheese balls or cubes are classified in subheading 0406.90.0890 
which provides for Other cheese: Cheddar cheese: described in additional U.S. note 18 to 
this chapter and entered pursuant to its provisions, other. If entered without an appropri- 
ate import license, issued to the importer by the U.S. Department of Agriculture, the prod- 
uct is classifiable in subheading 0406.90.1200, HTSUS, which provides for such cheese 
entered outside of the quota described in additional U.S. note 18 to this chapter. 

HQ 081515, issued March 22, 1989 is revoked 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


MODIFICATION OF RULING LETTERS AND REVOCATION 
OF TREATMENT RELATING TO ‘“PROSEP-A®” AND 
“PROSEP-G®” CHROMATOGRAPHY MEDIA 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letters 
and revocation of treatment relating to the classification of 
“Prosep-A®” and “Prosep-G®” chromatography media. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying two rulings and revoking any treatment 
previously accorded by Customs to substantially identical transactions, 
concerning the tariff classification of “Prosep-A®” and “Prosep-G®” 
chromatography media, under the Harmonized Tariff Schedule of the 
United States (HTSUS). Notice of the proposed modification was pub- 
lished in the CUSTOMS BULLETIN of November 3, 1999, Vol. 33, No. 44. No 
comments were received. 

EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after February 28, 2000. 


FOR FURTHER INFORMATION CONTACT: Michael McManus, 
General Classification Branch (202) 927-2326. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 





103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. $1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs is modifying two rulings pertaining to 
the tariff classification of “Prosep-A®” and “Prosep-G®” chromatog- 
raphy media. Although in this notice Customs is specifically referring 
to New York Ruling Letter (NY) 815127, dated October 6, 1995, and NY 
817126, dated December 6, 1995, this notice covers any rulings on this 
merchandise which may exist but have not been specifically identified. 
Customs has undertaken reasonable efforts to search existing data 
bases for rulings in addition to the one identified. No further rulings 
have been found. Any party who has received an interpretive ruling or 
decision (i.e., ruling letter, internal advice memorandum or decision or 
protest review decision) on the merchandise subject to this notice, 
should have advised Customs during the notice period. Similarly, pur- 
suant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as 
amended by section 623 of Title VI, Customs is revoking any treatment 
previously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or the importer’s or Customs previous interpretation of 
the Harmonized Tariff Schedule of the United States (HTSUS). Any 
person involved in substantially identical transactions should have ad- 
vised Customs during this notice period. An importer’s failure to advise 
Customs of substantially identical transactions or of a specific ruling 
not identified in this notice, may raise issues of reasonable care on the 
part of the importer or his agents for importations of merchandise sub- 
sequent to this notice. 

In NY 815127, Customs ruled that “Prosep-A®” and “Prosep-G®” 
chromatography media were classified in subheading 3822.00.1010, 
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HTSUS, the provision for “[clomposite diagnostic or laboratory re- 
agents * * * [clontaining antigens or antisera: [clontaining methyl 
chloroform (1,1,1-trichloromethane) or carbon tetrachloride.” NY 
817126 amended NY 815127 at the ten digit level such that 
“Prosep-A®” and “Prosep-G®” chromatography media were classified 
in subheading 3822.00.1090, HTSUS, as “[c]omposite diagnostic or lab- 
oratory reagents * * * [c]lontaining antigens or antisera: [o]ther.” 

After review and consideration of NY 815127 and NY 817126, we are 
of the opinion that “Prosep-A®” and “Prosep-G®” chromatography 
media do not fall within subheading 3822.00.1010, HTSUS or subhead- 
ing 3822.00.1090, HTSUS. Rather they are classifiable in subheading 
3822.00.5090, HTSUS, which provides for diagnostic or laboratory re- 
agents other than those containing antigens or antisera. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is modifying NY 815127 
and NY 817126, and any other ruling not specifically identified, to re- 
flect the proper classification of the merchandise pursuant to the analy- 
sis set forth in Headquarters Ruling Letter (HQ) 963035 (see the 
Attachment to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs is revoking any treatment previously accorded by 
Customs to substantially identical transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: December 9, 1999. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
Washington, DC, December 9, 1999. 


CLA-2 RR:CR:GC 963035 MGM 
Category: Classification 
Tariff No. 3822.00.5090 
DAVID M. Murpny, Esq 
GRUNFELD, DESIDERIO, LEBOWITZ & SILVERMAN LLP 
245 Park Avenue 
New York, NY 10167-0002 
Re: Prosep® affinity chromatography media; NY 815127; NY 817126. 
DEAR Mr. MURPHY 
This office has determined that New York Ruling Letter (NY) 815127, dated October 6, 
1995, issued to you on behalf of Bioprocessing Ltd., concerning the tariff classification of 
several affinity chromatography media, is partially in error. That ruling classified 
Prosep-A® and Prosep-G® chromatography media, as well as several other types of chro- 
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matography media, in subheading 3822.00.1010, Harmonized Tariff Schedule of the 
United States (HTSUS), as “[d]iagnostic or laboratory reagents on a backing * * *: con- 
taining antigens or antisera: [c]ontaining methy] chloroform (1,1,1-trichloromethane) or 
carbon tetrachloride.” NY 815127 was later amended by NY 817126, dated December 5, 
1995, which advised you that the incorrect statistical suffix was provided and therefore 
these items were reclassified in subheading 3822.00.1090, HTSUS. This provision differs 
from subheading 3822.00.1010, HTSUS, in that it is for merchandise “other” than that 
containing methyl] chloroform (1,1,1-trichloromethane) or carbon tetrachloride. 

Upon review of NY 815127, as amended by NY 817126, Customs has concluded that 
Prosep-A® and Prosep-G® chromatography media are properly classified in subheading 
3822.00.5090, HTSUS, the provision for “[d]iagnostic or laboratory reagents on a backing 
* * *- [olther: [o]ther.” 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057, 2186), notice of the proposed 
revocation was published on November 3, 1999, in Volume 33, Number 44 of the Customs 
BULLETIN. No comments were received in response to this notice 
Facts: 

Prosep-A® and Prosep-G® chromatography media consist of fine, porous high silica 
glass beads to which protein A or protein G ligands, respectively, have been affixed. Protein 
A and protein G ligands bind selectively to immunoglobulin G such that they are useful in 
column separation processes. Protein G ligand binds more efficiently to bovine, goat, and 
sheep immunoglobulin G than does protein A. 

Immunoglobulin G is an antibody which is produced as part of the body’s immune re- 
sponse to the presence of certain foreign bodies called antigens (antibody generators). Im- 
munoglobulin G binds to the antigen thereby identifying it as a target for immunological 
attack. Immunoglobulin G is also capable of binding to protein A and protein G. However, it 
does not bind to protein A or protein G in the same manner as it would bind toan antigen. It 
is the crystallizable fragment (Fc) portion of immunoglobulin G which binds to protein A 
and protein G, while the antigen-binding fragments (Fab) of immunoglobulin G bind witii 
compatible antigens. Neither protein A nor protein G stimulates the immune response. 


Issue: 


Is protein Aor protein G an antigen such that protein A based chromatography mediaare 
diagnostic or laboratory reagents containing antigens of subheading 3822.00.10, HTSUS? 


Law and Analysis: 

Merchandise imported into the United States is classified under the HTSUS. Tariff clas- 
sification is governed by the principles set forth in the General Rules of Interpretation 
(GRIs) and, in the absence of special language or context which requires otherwise, by the 
Additional U.S. Rules of Interpretation. The GRIs and the Additional U.S. Rules of Inter- 


purposes. 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in order. GRI 6 requires that the classifi- 
cation of goods in the subheadings of headings shall be determined according to the terms 
of those subheadings, any related subheading notes and mutatis mutandis, tothe GRIs. In 
understanding the language of the HTSUS, the Explanatory Notes (ENs) of the Harmo- 
nized Commodity Description and Coding System may be utilized. The ENs, although not 
dispositive or legally binding, provide a commentary on the scope of each heading, and are 
generally indicative of the proper interpretation of the HTSUS. See, T.D. 89-80, 54 Fed. 
Reg. 35127 (August 23, 1989). 

In NY 815127, as amended by NY 817126, Prosep-A® and Prosep-G® chromatography 
media were classified in subheading 3822.00.10, HTSUS, as diagnostic or laboratory re- 
agentscontaining antigens. An antigen is “any substance which is capable, under appropri- 
ate conditions, of inducing a specific immune response and of reacting with the products of 
that response.” Dorland’s Medical Dictionary, 27th ed., 1988. Protein A and protein G are 
somewhat similar to antigens in that each binds to an antibody, immunoglobulin G, howev- 
er they do not induce an immune response and do not bind to the antigen-binding frag- 
ments of immunoglobulin G. Thus, neither protein A nor protein G is an antigen. See 
Headquarters Ruling Letter 962429, dated October 13, 1999, for a similar ruling. 
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Holding 
Protein A and protein G based chromatography media, including Prosep-A® and 


Prosep-G 


diagnostic or laboratory reagents not containing antigens or antisera 
NY 815127 and NY 817126 are modified 
In accordance with 19 U.S.C. 1625 (c)(1), this ruling will become effective 60 days after its 
ication in the CUSTOMS BULLETIN 
MARVIN AMERNICK, 
for John Durant, Director, 
Commercial Rulings Division.) 
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OPINION 
I 


INTRODUCTION 


WALLACH, Judge: At issue in this case are various determinations 
made by the U.S. Department of Commerce, International Trade Ad- 
ministration (“Commerce”) in Small Diameter Circular Seamless Car- 
bon and Alloy Steel Standard, Line and Pressure Pipe From Germany: 
Final Results of Antidumping Duty Administrative Review (“Final Re- 
sults”), 63 Fed. Reg. 13,217 (1998). Plaintiffs, Mannesmannrohren- 
Werke AG And Mannesmann Pipe & Steel Corp. (“Mannesmann”), 
through a motion for judgment on the agency record and an accompany- 
ing memorandum (collectively, “Mannesmann’s Motion”), argue that 
Commerce erred (a) in its interpretation of 19 U.S.C. § 1677b(f)(2) and 
(3) (1994); (b) in its use of adverse facts available to value Mannes- 
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es Mannesmann 


low, the Court finds that while Commerce 


) 1677b(f)(2) and (3) (1994), what 


; 
evidence does not su} 


This determination is 


ngs consistent with this 


On March 18, 1998, Commerce issued its { 


it 


intidumping duties on certain small diameter seamless carbon and 


illoy steel pipes from Germany. This review covered one manufacturer 
+} 


exporter of the subject merchandise, Mannesmannrvhren-Werke AG 
| 


und Mannesmann Pipe & Steel Corporation, for the period January 27 


1995, through July 31, 1996. Final Results, 63 Fed. Reg. at 13,217. Two 


aspects of this review are relevant for present purposes 


s Affiliated Party Input Adjustment: 

As in any antidumping investigation, in this instance Commerce was 
required to compare the U.S. prices of the subject merchandise to the 
prices (“normal value”) for the same or similar merchandise in the home 
market. See 19 U.S.C. § 1677a (1994) (“Export price and constructed ex- 
port price”) and 19 U.S.C. § 1677b (1994) (“Normal value”). In the 
course of calculating the normal value of the subject merchandise in this 
case, Gulf State Tube Division of Vision Metals, a domestic interested 
party and Defendant-Intervenor in the current action, alleged that 
Mannesmann was selling the foreign like product in its home market 
(Germany) at prices below Mannesmann’s cost of production. Pursuant 
to 19 U.S.C. § 1677b(b) (1994), such below cost sales, if shown to exist, 
may be disregarded by Commerce in its calculation of normal value. On 
January 31, 1997, Commerce determined that this allegation of below- 
cost sales was adequately supported, initiated a sales-below-cost inves- 
tigation, and requested that Mannesmann respond to Section D of 
Commerce’s Antidumping Duty Questionnaire, covering “Cost of Pro- 
duction and Constructed Value.” See Letter from Linda Ludwig to Mark 
Herlach of 01/31/97, Appendix of Record Documents Accompanying 
The Memorandum In Support Of The Motion Of Plaintiffs [Mannes- 
mann] For Judgment On The Agency Record “Mannesmann Appen- 
dix”), App. 3. Mannesmann does not contest initiation of the below-cost 
sales investigation. 

Although the Section D Questionnaire requested substantial infor- 
mation concerning Mannesmann’s cost-of-production, the question 
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here most pertinent was Question II.A.6.b. In relevant part, Question 
I1.A.6. provided as follows: 


6. List the major inputs received from affiliated parties and used 
to produce the merchandise under review during the cost calcula- 
tion period. * * * For each major input identified, provide the fol- 
lowing information: 

a. the total volume and value of the input purchased from all 
sources by your company during the cost calculation period, 
and the total volume and value purchased from each affiliated 
party during the same period; 

b. the per-unit transfer price charged for the input by the af- 
filiated party (if the affiliated party sells the identical input to 
other, unaffiliated purchasers, provide documentation show- 
ing the price paid for the input by the unaffiliated purchaser; if 
your company purchases the identical input from unaffiliated 
suppliers, provide documentation showing the unaffiliated 
party’s sales price for the input); and 

c. if you are responding to this section of the questionnaire in 
connection with an investigation of sales below cost, provide 
the per-unit cost of production incurred by the affiliated party 
in producing the major input. 


In addition, specify the basis used by your company to value each 


major input for purposes of computing the submitted COP and CV 
amounts (e.g. transfer price, cost of production). 


Defendant’s Memorandum In Opposition To Plaintiffs’ Motion For 
Judgment On The Agency Record (“Defendant’s Response”), Public Ex. 
1, at 91-92. 

Mannesmann responded to subpart (a) of the question by stating, in- 
ter alia, that it had not “sourced billets used in producing subject mer- 
chandise from unrelated parties.” Response Of [Mannesmann] To 
Section D Of The Antidumping Questionnaire, Mannesmann Appendix, 
App. 4, at 8. This answer was not fully responsive, since the question 
asked for information on input purchases related to the “merchandise 
under review” and not “subject merchandise.” As defined in a footnote 
to Section A of Commerce’s Antidumping Questionnaire, “products un- 
der review” and “merchandise under investigation” referred generally 
to “all products within the scope of the order that your company sold 
during the period of review in any market,” while “subject merchan- 
dise” referred only to “products sold to the United States.” See Com- 
merce’s Antidumping Questionnaire, Defendant’s Response, Public Ex. 
1, at 15 n.6. 

In response to subpart (b) of Question IT.A.6., Mannesmann provided 
a substantial amount of information concerning its relationship with 
Huttenwerke Krupp Mannesmann GmbH (“HKM7”), an affiliated party 
from whom it purchases the vast majority of the steel it uses to produce 
seamless and welded tubes. See Response Of [Mannesmann] To Section 
D Of The Antidumping Questionnaire, Mannesmann Appendix, App. 4, 
at 9-13. Mannesmann’s response, however, did not provide any infor- 
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mation in regard to the last part of subpart (b), which requested that “if 
your company purchases the identical input from unaffiliated suppliers, 
provide documentation showing the unaffiliated party’s sales price for 
the input.” Commerce’s Antidumping Questionnaire, Defendant’s Re- 
sponse, Public Ex. 1, at 91. 

Finally, responding to subpart (c) of Question 6, Mannesmann stated 
that it utilized transfer price from its affiliated supplier, HKM, to value 
steel billets, and that “this transfer price exceeded HKM’s cost of pro- 
duction.” Response Of [Mannesmann] To Section D Of The Antidump- 
ing Questionnaire, Mannesmann Appendix, App. 4, at 14. As discussed 
below, this statement was of considerable importance, since Commerce 
found that reliance on transfer price from an affiliated party makes 19 
U.S.C. §1677b(f)(2) (1994) applicable to its analysis and findings. 

Subsequently, Commerce provided Mannesmann with a supplemen- 
tal questionnaire (“Supplemental Section D Questionnaire”), which 
asked Mannesmann two further questions that are relevant here. First, 
Question 11 of the Supplemental Section D Questionnaire asked Man- 
nesmann: 


As requested in the original Section D questionnaire, please provide 
a complete, translated listing of all inputs used to produce the mer- 
chandise under review. For each input received from an affiliated 
party, provide the name of the affiliated party and state the nature 
of the affiliation. Also, report the total volume and value of the pur- 
chases and the percentage of the COM of the subject merchandise 
represented by the value of the purchases. 


Response Of [Mannesmann] To Supplemental Section D Of The Anti- 
dumping Questionnaire, Mannesmann Appendix, App. 5, at 7 (empha- 
sis in original). Answering this question, Mannesmann provided the 
short response that “[s]teel billets are the only input from affiliated sup- 
pliers for the subject merchandise. All of the steel billets purchased for 
producing the subject merchandise were produced at HKM.” Jd. Once 
again, this response was limited to “subject merchandise,” although the 
question asked for information on the broader category of “merchandise 
under review.” 

Second, Question 12 of the Supplemental Section D Questionnaire 
asked that Mannesmann: 


Use the following headings to provide a chart which reports pur- 
chases of billets from unrelated suppliers, regardless of whether or 
not they are used in subject merchandise. (Unrelated supplier, 
month during [the period of review], billet grade, volume pur- 
chased, value of purchases. [sic] 


Id. (emphasis in original). Mannesmann responded to this question by 
providing an exhibit that listed billet purchases from unrelated sup- 
pliers. See id. at 8; Chart Regarding Purchases of Billets, id. at Ex. D—-4. 
This exhibit, however, did not respond to Commerce’s request for billet 
grade information. 
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Seeking yet further information, Commerce thereafter requested 
that Mannesmann answer a third questionnaire (Commerce’s “Second 
Supplemental Section D Questionnaire”). Question 4 of that question- 
naire stated as follows: 


In Exhibit D-4 of the Supplemental D questionnaire response, you 
provided a breakdown of billet purchases from unaffiliated parties. 
When compared to the billet prices provided in Exhibit E of the Sec- 
tion D response, it appears that the average POR cost of billets pur- 
chased from unaffiliated parties significantly exceeds the cost of 
billets purchased from HKM. Explain the reason for such differ- 
ence. 


Mannesmann Second Supplemental Section D Response, Mannes- 
mann Appendix, App. 6, at 2. Explaining this cost differential between 
billets from affiliated and unaffiliated suppliers, Mannesmann re- 
sponded, inter alia, that: 


MWR and MWS only purchase from other suppliers billets that 
HKM does not produce, such as billets comprised of special alloy 
grades or purities. The price of these specialized billets with higher 
alloy content or higher purity is quite naturally greater than the 
price for the standard grade billets manufactured by HKM. 


Id. at 3. 

On September 9, 1997, Commerce published the preliminary results 
of its administrative review in the Federal Register. See Small Diameter 
Circular Seamless Carbon and Alloy Steel Standard, Line and Pressure 
Pipe From Germany: Preliminary Results of Antidumping Duty Admin- 
istrative Review (“Preliminary Results”), 62 Fed. Reg. 47,446 (1997). In 
the Preliminary Results, Commerce calculated Mannesmann’s cost of 
production by disregarding those billet sales between Mannesmann and 
HKM that did not reflect market value for these inputs. See id. at 
47,451. In those instances where Commerce found that the billet sales 
between Mannesmann and HKM did not reflect market value, Com- 
merce, pursuant to § 773(f)(2) and (3) of the Tariff Act of 1930 [19 U.S.C. 
§ 1677b(f)(2) and (3) (1994)], used market prices to value the inputs pur- 
chased from HKM and, in turn, calculate Mannesmann’s cost of produc- 
tion. See id.; see also Department of Commerce Preliminary Results 
Analysis Memorandum of 09/02/97, Mannesmann Appendix, App. 11 
(“Preliminary Results Memo.”), at 16. 

To determine market value, Commerce compared the relative prices 
of one grade of billets which Mannesmann had purchased from both af- 
filiated and non-affiliated parties during the period of review. See Pre- 
liminary Results, 62 Fed. Reg. at 47,451. Finding the price paid to the 
non-affiliated party to be 30.9% higher than the price paid to HKM, 
Commerce increased the transfer prices reported for all HKM billet 
sales to Mannesmann by 30.9% to approximate market value. See id.; 
Preliminary Results Memo. at 16. As 94.21% of Mannesmann’s billet 
purchases was from HKM, this resulted in an aggregate cost of steel bil- 
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lets 29.11 % higher than originally reported by Mannesmann. See Pre- 
liminary Results Memo. at 16.* 

In response to this aspect of the Preliminary Results, Mannesmann 
argued, inter alia, that Commerce “improperly invoked the special rule 
for major inputs in section 773(f)(3) of the Act when it ignored Mannes- 
mann’s verified billet costs in calculating the company’s cost of produc- 
tion.” Final Results, 63 Fed. Reg. at 13,218. Mannesmann also argued 
that Commerce “had no reasonable basis for applying an across-the- 
board percentage price increase on all billets based on one exceptional 
purchase of a steel grade that was not sold in the United States.” Jd. at 
13,219. 

In the Final Results, Commerce dismissed both these criticisms. After 
first reaffirming its position in the Preliminary Results, Commerce 
stated that “[w]e disagree with Mannesmann’s assertion that the De- 
partment improperly invoked the special rule for major inputs.” Id. Ac- 
cording to Commerce, § 773(f)(2) and (3) of the Tariff Act of 1930 gave it 
the legal authority to use the highest of transfer price, cost of produc- 
tion, or market value to value the billets purchased from HKM. Id. at 
13,219-20. 

Addressing Mannesmann’s second complaint (that Commerce had no 
reasonable basis for applying the market value adjustment to all pur- 
chases from affiliated suppliers), Commerce stated that, because Man- 
nesmann had not acted to the best of its ability to comply with its 
information requests, it was applying this market value adjustment in 
the Final Results as adverse facts available. Id. This decision to apply 
adverse facts available appears to have been based on two events. First, 
Commerce observed that although it requested information on any pur- 
chases of the identical input from unaffiliated suppliers in Question 
II.A.6.b of the Section D Questionnaire, “Mannesmann did not respond 
to this portion of the questionnaire.” Jd.; see also Department of Com- 
merce Final Results Analysis Memorandum of 03/09/98, Mannesmann 
Appendix, App. 8 (“Final Results Memo.”), at 14. Second, and in regard 
to Question 4 of the Second Supplemental Section D Questionnaire, 
Commerce pointed out that although Mannesmann stated that it “only 
purchase[d] from other suppliers billets that HKM does not produce, 
such as billets comprised of special alloy grades or purities,” this asser- 
tion did not hold true at verification. See Final Results, 63 Fed. Reg. at 
13,220; Final Results Memo. at 14. Sampling Mannesmann’s purchases 
for one month, Commerce discovered purchases by Mannesmann of the 
same grade of billets from both HKM and an unaffiliated party. Final 
Results Memo. at 14. Commerce viewed this as “an unexpected discov- 
ery, as Mannesmann had specifically denied that they purchase the 
same grade of billets from HKM and unaffiliated parties.” Id. 


1 By increasing the price of a party’s inputs, Commerce increases the party’s cost of production for purposes of ex 
cluding below-cost sales. This, in term, leads the “normal value” of a party’s home market sales to be higher, since a 
larger percentage of a party’s home market sales will be excluded as having been made “below cost.” See Raj Bhala, 
International Trade Law: Cases and Materials 654 (1996) (“It is an arithmetic fact that the exclusion raises the average 
and, therefore, increases the likelihood of finding, and size of, a dumping margin.”) 
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Mannesmann’s Reported U.S. Duties 


The second part of the Final Results at issue involves the custo 
ties that Mannesmann, in answering Section C of the Commerce’s An 
dumping Questionnaire, reported that it had paid on its U.S 

During verification, Commerce ene cae er half of Mani 
total U.S. sales in its review of U.S. duty paid. See Manne: smann’s Me 
tion at 28 (noting that Commerce ’s observ: ations covered 52 
ject merchandise (in terms of tonnage) sold in the Unite 
determining whether U.S. duty was properly reported, 

“summed total U.S. duty paid on the entry [Commerce was] examining 
and compared it to total U. S. duty — in the applicable observa- 
tions. : For several entries, Com- 
merce found th at Meneses had dereperted the total U.S. duty 
paid—a fact which it found “indicates that errors exist which are more 
pervasive than can be explained by rounding or allocation methodolo- 
gies.” Id. Further, at verification Mannesmann was unable to recreate 
or explain the allocation methodologies it used in its submission to Com- 
merce. Id. 

In light of these findings, Commerce again determined that the use of 
adverse facts available was appropriate, since “[b]y not providing verifi 
able information for U.S. duties when such information was available to 
Mannesmann * * * Mannesmann failed to cooperate by not acting to the 
best of its ability to comply with a request for information.” Id. at 
13,222-23. Accordingly, for the Final Results, Commerce used the duty 
rates reported by Mannesmann in the three instances where it was able 
to confirm Mannesmann’s s figures. Id. at 13,222; Final Results Memo. at 
12. For all other sales, however, including those where Commerce other- 
wise calculated the correct amount of duty paid, Commerce used the 
highest U.S. duty amounts reported by Mannesmann. Final Results, 63 
Fed. Reg. at 13,222.2 Generally, this resulted in duties significantly high- 
er than either those reported by Mannesmann or, where applicable, 
those calculated by Commerce. See, e.g., Analysis of U.S. Duty Adjust- 
ment, Mannesmann’s Motion, Ex. A. 


III 
DISCUSSION 
A 
STANDARD OF REVIEW 


The Court “shall hold unlawful any determination, finding, or conclu- 
sion found * * * to be unsupported by substantial evidence on the re- 
cord, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B)(i) (1994). Substantial evidence is something more 
thana “mere scintilla,” and must be enough evidence to reasonably sup- 


2 


2 Specifically, Commerce applied the highest reported duty amount for carbon products ($86 
carbon products, and it applied the highest reported duty amount for alloy products ($119.07/ton) te 
products. See Final Results, 63 Fed. Reg. at 13,222; Final Results Memo. at 12 
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port a conclusion. Primary Steel, Inc. v. United States, 17 CIT 1080, 
1085, 834 F Supp. 1374, 1380 (1993); Ceramica Regiomontana, S.A. v. 
United States, 10 CIT 399, 405, 636 F. Supp. 961, 966 (1986), aff'd, 810 
F.2d 1137 (Fed. Cir. 1987). “As long as the agency’s methodology and pro- 
cedures are reasonable means of effectuating the statutory purpose, and 
there is substantial evidence in the record supporting the agency’s con- 
clusions, the court will not impose its own views as to the sufficiency of 
the agency’s investigation or question the agency’s methodology.” Cer- 
amica Regiomontana, S.A., 10 CIT at 404-5, 636 F. Supp. at 966. 

In reviewing an agency’s construction of a statute that it administers, 
the Court’s initial inquiry is to determine “whether Congress has direct- 
ly spoken to the precise question at issue.” Chevron, U.S.A., Inc. v. Natu- 
ral Resources Defense Council, Inc., 467 U.S. 837, 842 (1984). “If 
Congress has explicitly left a gap for the agency to fill, there is an express 
delegation of authority to the agency to elucidate a specific provision of 
the statute by regulation.” Jd. at 843-44. Consequently, “(t]he court will 
defer to the agency’s construction of the statute as a permissible 
construction if it ‘reflects a plausible construction of the plain language 
of the statute[s] and does not otherwise conflict with Congress’ express 
intent.’” Torrington Co. v. United States, 82 F.3d 1039, 1044 (Fed. Cir. 
1996) (quoting Rust v. Sullivan, 500 U.S. 173, 184 (1991)). 


B 


COMMERCE CORRECTLY INTERPRETED THE STATUTORY FRAMEWORK FOR 
VALUING MANNESMANN’S BILLET COSTS. 
As noted above, in the Final Results Commerce interpreted 19 U.S.C. 
§ 1677b(f)(2) and (3) (1994) as giving it the legal authority to use the 


highest of transfer price, cost of production, or market value to value the 
billets Mannesmann purchased from HKM. Pursuant to this inter- 
pretation, Commerce used constructed market values in valuing these 
billets, per § 1677b(f)(2), since it found that this value exceeded both the 
transfer price reported by Mannesmann and HKM’s cost of production. 
See Preliminary Results Memo. at 16. 

Mannesmann challenges this result as an improper application of the 
“major input rule,” 19 U.S.C. § 1677b(f)(3). Mannesmann argues that 
Commerce “should never have applied an alternative valuation under 
§ 1677b(f)(2) as a substitute for actual billet transfer prices because the 
condition precedent contained in § 1677b(f)(3) (the use of a below cost 
input), which triggers the ability of the agency to resort to § 1677b(f)(2), 
was not met.” Plaintiffs’ Reply To Defendant’s Memoranda In Opposi- 
tion To Plaintiffs’ Motion For Judgment On The Agency Record (“Man- 
nesmann’s Reply”) at 2. According to Mannesmann, § 1677b(f)(3) 
would permit Commerce to disregard the transfer prices for billets sup- 
plied by HKM, and use § 1677b(f)(2) to value major inputs, only if the 
transfer prices were found to be below HKM’s cost of production. See id. 
at 3 (“[W]hen major inputs are involved, resort to § 1677b(f)(2) is only 
permitted if the transfer price of the major input is below cost.”). This 
condition precedent, Mannesmann asserts, was not met in this case, 
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since Commerce fully examined HKM’s cost data and verified that HKM 
sold billets to Mannesmann at prices above its cost of production. See 
Mannesmann’s Motion at 9-10. 

In relevant part, 19 U.S.C. § 1677b(f)(2) and (3) (1994) provide as fol- 
lows: 


(2) Transactions disregarded 


A transaction directly or indirectly between affiliated persons may 
be disregarded if, in the case of any element of value required to be 
considered, the amount representing that element does not fairly 
reflect the amount usually reflected in sales of merchandise under 
consideration in the market under consideration. If a transaction is 
disregarded under the preceding sentence and no other transac- 
tions are available for consideration, the determination of the 
amount shall be based on the information available as to what the 
amount would have been if the transaction had occurred between 
persons who are not affiliated. 


(3) Major input rule 


If, in the case of a transaction between affiliated persons involving 
the production by one of such persons of a major input to the mer- 
chandise, the administering authority has reasonable grounds to 
believe or suspect that an amount represented as the value of such 
input is less than the cost of production of such input, then the 
administering authority may determine the value of the major in- 
put on the basis of the information available regarding such cost of 
production, if such cost is greater than the amount that would be 
determined for such input under paragraph (2). 


On its face, nothing in the language of these provisions supports Man- 


“ 


nesmann’s position that the “major input rule” serves as any sort of con- 
dition precedent to § 1677b(f)(2). First, nothing in § 1677b(f)(2) either 
makes reference to § 1677b(f)(3) or otherwise indicates that, before re- 
lying on market values in the case of a “major input,” Commerce must 
show that the transfer prices at issue are below the affiliated party’s cost 
of production. Rather, by its plain language, § 1677b(f)(2) simply sets 
fortha general rule for affiliated party transactions which provides that, 
for purposes of calculating cost of production and constructed value, 
Commerce may disregard such transactions when “the amount repre- 
senting [the transfer price] does not fairly reflect the amount usually re- 
flected in sales of merchandise under consideration in the market under 
consideration” (i.e., market price). In such circumstances, this provi- 
sion allows Commerce, in the absence of other transactions between 
non-affiliated parties, to use information available concerning market 
prices to value the “cost” of an affiliated-party input. 

Similarly, no language in the “major input rule” indicates that it is to 
serve as a condition precedent to § 1677b(f)(2). Section 1677b(f)(3) pro- 
vides, inter alia, that where a major input is involved, and where Com- 
merce “has reasonable grounds to believe or suspect that an amount 
represented as the value of such input is less than the cost of production 
of such input,” Commerce may value the input involved using informa- 





€ 


38 CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 52, DECEMBER 29, 1999 


tion available about its cost of production. By its plain language, the re- 
quirement that Commerce have “reasonable grounds to believe or 
suspect” a below-cost sale serves as a condition precedent to Com- 
merce’s use of an affiliated party’s cost-of-production. Nothing in the 
language of § 1677b(f)(3) indicates that it is also to be a condition prece- 
dent to Commerce’s use of market values under § 1677b(f)(2), as Man- 
nesmann asserts. Had Congress intended such a result, it could have 
made this condition clear in the language of the statute. 

In contrast to Mannesmann’s argument, however, the Government’s 
position appears to be a reasonable interpretation of this statutory 
scheme. The plain language of § 1677b(f)(3) makes clear that although 
Commerce may use an affiliated party’s cost-of-production to value a 
major input, it may only do so when (1) Commerce has “reasonable 
grounds to believe or suspect” that the cost-of-production exceeds the 
transaction value reported; and (2) the cost-of-production exceeds the 
market value of the input, as determined under § 1677b(f)(2). Similarly, 
the plain language of § 1677b(f)(2) makes clear that Congress may sub- 
stitute an arms-length, or market, value (“what the amount would have 
been if the transaction had occurred between persons who are not affili- 
ated”) for a reported transfer price when the transfer price “does not 
fairly reflect” market value. Read together, these provisions appear to 
create a statutory scheme in which Commerce is to use the highest of 
market price, actual transfer price, or cost-of-production in valuing a 
major input supplied by an affiliated party. This, of course, is exactly 
how Commerce interpreted these provisions and applied them to the 
case at bar. 

In addition to the statutory language, the legislative history of the ma- 
jor input rule further supports Commerce’s interpretation. In support 
of its position, Mannesmann cites a House conference report for the 
proposition that “[c]learly, the conferees contemplated that the Depart- 
ment would use ‘best information’ only if the related seller ‘does not 
provide reliable data on its cost [sic] of production.’” Mannesmann’s 
Motion at 12 (quoting H.R. Conf. Rep. No. 100-576, at 595 (1988), re- 
printed in 1988 U.S.C.C.A.N. 1547, 1628). Since Mannesmann supplied, 
and Commerce verified, HKM’s cost-of-production data, Mannesmann 
repeats its argument that “[t]here was no basis to reject the actual cost 
data in favor of a manifestly less accurate figure [arms-length values].” 
Id. 

Mannesmann errs in trying to pick a selected aspect of the major in- 
put rule, § 1677b(f)(3), and apply it to § 1677b(f)(2). In relevant part, 


Mannesmann cites to the following section of House Conference Report 
No. 100-576: 


The conferees expect that, if petitioner makes a bona fide allegation 
that the transfer price for the major input or the arms-length price 
is less than the related party’s cost of production, then Commerce 
will investigate such claims and may request cost-of-production in- 
formation from the related party seller of the input. If the related 
party seller does not provide reliable data on its costs of production, 
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and Commerce has reasonable grounds to believe or suspect that 
the transfer price and also the arms-length price would be less than 
the cost of production, then Commerce should use best information 
to establish a reasonable estimate of the related party’s costs of pro- 
duction for such input. 
H.R. Conf. Rep. No. 100-576, at 595 (1988), reprinted in 1988 
U.S.C.C.A.N. 1547, 1628 (emphasis added). Contrary to what Mannes- 
mann alleges, the “best information” referred to in this language does 
not refer to arms-length prices used in accordance with § 1677b(f)(2), 
but refers only to estimates of a related party’s cost-of-production for 
purposes of § 1677b(f)(3). Commerce, however, did not rely on the major 
input rule as a basis for disregarding the transfer prices reported by 
Mannesmann. Rather, after verifying that HKM’s billets costs did not 
exceed the transfer prices reported by Mannesmann, Commerce relied 
on § 1677b(f)(2) in using market values to value the billet inputs. Ac- 
cordingly, the legislative history concerning “best information” for pur- 
poses of the major input rule simply had no relevance to Commerce’s 
analysis. 

Beyond simply not supporting Mannesmann’s argument concerning 
“best information,” however, the legislative history of the major import 
rule actually supports Commerce’s interpretation of § 1677b(f)(2) and 
(3). As stated in the quotation above, the conferees made clear in H.R. 
Conf. Rep. No. 100-576 that Commerce should use best information to 
estimate a related party’s cost of production only when it has “reason- 
able grounds to believe or suspect that the transfer price and also the 
arms length price would be less than the cost of production.” Jd. (empha- 
sis added). Similarly, in making reference to the relationship of the 
“new” major input rule to §773 of the Trade Act, the conference report 
explicitly says that valuation under this rule would only take place 
“when such costs are greater than the price that would be used as a re- 
sult of the application of paragraph (2) (‘arms-length price’).” Jd. Final- 
ly, asummary for the major input rule provided in the conference report 
states: 


The Senate recedes with a substitute amendment which provides 
* * * (2) authority for the Commerce Department, when foreign 
market value is based on constructed value, to base the value of a 
major input which has been provided by a related party on its costs 
of production, rather than the price authorized under section 
773(e)(2), when certain conditions exist. 
Id. at 594, reprinted in 1988 U.S.C.C.A.N. 1547, 1627 (emphasis added). 
All three of these quotations demonstrate that, far from creating an 
independent rule to govern affiliated party transactions involving “ma- 
jor inputs,” Congress actually intended the major input rule to be an ex- 
ception to the general rule set out in § 773(e)(2) of the Trade Act [19 
U.S.C. § 1677b(f)(2) (1994)]. Like the language of the major input rule 
itself, the conference report makes clear that this exception only has 
relevance when Commerce has “reasonable grounds to believe or sus- 
pect” that both the transfer price and the arms-length price would be 
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less than the affiliated party’s cost of production. Consistent with this 
explanation, in this case Commerce did not rely on the major input rule, 
since it found that HKM’s cost-of-production did not exceed either of 
these two prices. Accordingly, given the facts at hand, the legislative his- 
tory cited above indicates that Commerce acted reasonably in interpret- 
ing the provisions of § 1677b(f)(2), and not those of the major input rule, 
as applying to the valuation of Mannesmann’s billet purchases.® 

In short, both the plain language of § 1677b(f)(2) and (3), as well 
as the legislative history of the major input rule, support Commerce’s 
decision to use the highest of transfer price, cost of production, or mar- 
ket value to value the billets Mannesmann purchased from HKM. Con- 
trary to Mannesmann’s claims, Commerce reasonably interpreted 
§ 1677b(f)(2) and (3) in finding that § 1677b(f)(3) did not limit its ability 
to use market value information, notwithstanding the fact that HKM’s 
billet costs of production were verified as being below the transfer prices 
reported by Mannesmann. Accordingly, the Court rejects Mannes- 
mann’s claims on this point. 


C 


COMMERCE’S USE OF ADVERSE FACTS OTHERWISE AVAILABLE TO VALUE 
MANNESMANN’S BILLET PURCHASES WAS NEITHER IN ACCORDANCE 
WitH LAw Nor SUPPORTED By SUBSTANTIAL RECORD EVIDENCE. 


Pursuant to 19 U.S.C. § 1677e(a) (1994), Commerce is required to use 
facts otherwise available‘ if necessary information is not available on 
the record, or: 


(2) an interested party or any other person— 


(A) withholds information that has been requested by [Com- 
merce] * * * under this subtitle, 

(B) fails to provide such information by the deadlines for sub- 
mission of the information or in the form and manner re- 
quested, subject to subsections (c)(1) and (e) of section 1677m 
of this title, 

(C) significantly impedes a proceeding under this subtitle, or 

(D) provides such information but the information cannot be 
verified as provided in section 1677m(i) of this title. 


Section 1677e(a) provides, however, that the use of facts available 
shall be subject to the limitations set forth in 19 U.S.C. § 1677m(d) 
(1994). Section 1677m, which were enacted as part of the Uruguay 
Round Agreements Act (“URAA”), Pub. L. 103-465 § 231, is “designed 
to prevent the unrestrained use of facts available as to a firm which 
makes its best effort to cooperate with [Commerce].” Borden, Inc. v. 


° Mannesmann also cites SKF USA Inc. and SKF GmbH v. United States, 19 CIT 625, 888 F. Supp. 152 (1995), as 
supporting its position that the major input rule cannot be applied to the case at bar. See Mannesmann’s Motion at 10; 
Mannesmann’s Reply at 4-5. While SKF is distinguishable from this case in many ways, it is sufficient to say that noth- 
ing in SKF undermines the reasonableness of Commerce’s interpretation of § 1677b(f)(2) and (3). In fact, because of 
the factual difference between the two cases, the Court’s analysis in SKF is irrelevant to the question at hand 


4 Formerly referred to as “best information available” or “BIA” under 19 U.S.C. § 1677e(c) (1988) 
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United States, 4 F Supp.2d 1221, 1245 (CIT 1998). Section 1677m(d), 
entitled “[de]ficient submissions,” provides that: 


If [Commerce] * * * determines that a response to a request for in- 
formation under this subtitle does not comply with the request, 
[Commerce] * * * shall promptly inform the person submitting the 
response of the nature of the deficiency and shall, to the extent 
practicable, provide that person with an opportunity to remedy or 
explain the deficiency in light of the time limits established for the 
completion of investigations or reviews under this subtitle. If that 
person submits further information in response to such deficiency 
and either— 


(1) [Commerce] finds that such response is not satisfactory, 
or 

(2) such response is not submitted within the applicable time 
limits, 


then [Commerce] * * * may, subject to subsection (e) of this section, 
disregard all or part of the original and subsequent responses. 


Subsection (e), in turn, provides that: 


In reaching a determination * * * [Commerce] * * * shall not de- 
cline to consider information that is submitted by an interested 
party and is necessary to the determination but does not meet all 
the applicable requirements established by [Commerce] * * * if— 
(1) the information is submitted by the deadline established 
for its submission, 
(2) the information can be verified, 
(3) the information is not so incomplete that it cannot serve 
as a reliable basis for reaching the applicable determination, 
(4) the interested party has demonstrated that it acted to the 
best of its ability in providing the information and meeting the 
requirements cotabtished by [Commerce] * * * with respect to 
the information, and 
(5) the information can be used without undue difficulties. 
19 U.S.C. § 1677m(e) (1994). 
In short, before Commerce may use facts available, 19 U.S.C. 
§ 1677m(d) (1994) requires that Commerce give a party an opportunity 
to remedy or explain deficiencies in its submission. If the remedy or ex- 
planation provided by the party is found to be “not satisfactory” or un- 
timely, the information may be disregarded in favor of facts available, 
subject to the five part test in Subsection (e). See Borden, 4 F Supp.2d at 
1245 (“Subsection (e) may require use of the respondent’s information 
notwithstanding that a remedy or explanation is unsatisfactory.”). 
Once Commerce determines that use of facts available is warranted, 
19 U.S.C. § 1677e(b) (1994) further permits Commerce to apply an ad- 
verse inference if it makes the additional finding that “an interested 
party has failed to cooperate by not acting to the best of its ability to com- 
ply with a request for information.” As this Court has recently made 
clear, in order to find that a party “has failed to cooperate by not acting 
to the best of its ability,” it is not sufficient for Commerce to simply as- 
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sert this legal standard as its conclusion or repeat its finding concerning 
the need for facts available. See Borden, 4 F. Supp.2d at 1246 (“Here, the 
Department did not make the required additional finding that De Cecco 
had failed to act to the best of its ability. In essence, it simply repeated its 
19U.S.C. § 1677e(a)(2)(B) finding, using slightly different words * : 

citation omitted); Ferro Union, Inc. v. United States, 44 F Supp.2d 
1310, 1829 (CIT 1999) (“Once Commerce has determined under 19 
U.S.C. § 1677e(a) that it may resort to facts available, it must make addi 
tional findings prior to applying 19 U.S.C. § 1677e(b) and drawing an ad 

verse inference.”) 

Rather, to be supported by substantial evidence, Commerce needs to 
articulate why it concluded that a party failed to act to the best ofits abil 
ity, and explain why the absence of this information is of significance to 
the progress of its investigation. See Ferro Union, 44 F. Supp.2d at 1332 

“Tf overall the failure to identify these companies was of no significance 
to the progress of the investigation, then Commerce cannot apply total 
adverse facts on the basis of the non-identification of these compa- 
nies.”). As recently noted, “[u]nder the URAA, Commerce is now re- 
quired to make more subtle judgments than under the previous best 
information available (‘BIA’) standard.” Jd. at 1329. 

Applying these standards to the facts at hand, the Court finds that 
Commerce’s decision to use adverse facts available in this instance is 
neither in accordance with law nor supported by substantial record evi 
dence. 


l 
COMMERCE HAS Not ADEQUATELY IDENTIFIED How MANNESMANN 

“FAILED TO COOPERATE BY NOT ACTING TO THE BEST OF ITS ABILITY.” 

In support of its Motion For Judgment On The Agency Record, Man- 
nesmann essentially argues that Commerce’s use of adverse facts avail- 
able to value its billet purchases from HKM was inappropriate, since 
Mannesmann fully and timely complied with Commerce’s requests for 
information. See Mannesmann’s Motion at 22-27; Mannesmann’s Re- 
ply at 6-12. According to Mannesmann, this Court’s case law makes 
clear that Commerce’s use of adverse information is limited to circum- 
stances where a party has ignored Commerce’s requests, “failed to pro- 
vide information key to a substantive determination, or otherwise 
behaved in ways that render the Department’s regulatory duties impos- 
sible to perform.” Mannesmann’s Motion at 24. At most, Mannesmann 
argues, it reported information “with arguably minor errors,” and that 
this “is not the same as deliberately withholding information or deliber- 
ately misleading ITA with respect to key information.” Mannesmann’s 
Reply at 8. In support of these points, Mannesmann also alleges that 
Commerce misrepresents as inadequate, inconsistent and misleading 
its responses to Commerce’s questions concerning input purchases 
from unaffiliated suppliers. See Mannesmann’s Motion at 14-21. 

In response, Defendant argues that the fact that Mannesmann may 
have responded fully to requests for other information is irrelevant to 
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the issue of whether it was justified in using adverse facts available. See 
Defendant’s Response at 23. According to Defendant, Commerce clearly 
did not fully reply to Question I1.A.6.b of the first Section D Question- 
naire, since Mannesmann, in limiting its response to “subject merchan- 
dise,” did not provide the market price information requested 
concerning any purchases of the identical input from unaffiliated sup- 
pliers. See id. at 21-22. As Defendant notes, “question 6.b did not refer 
to ‘subject merchandise’ and the introductory paragraph of question 6 
clearly referred to major inputs used to produce [the broader category] 
‘the merchandise under review.’” Id. at 22. In addition, Defendant also 
reiterates Commerce’s finding from the Final Results that Mannes- 
mann’s response to Question 4 of the Second Supplemental Section D 
Questionnaire was “misleading information because, as Commerce dis- 
covered at verification, Mannesmann had purchased during one 
sampled month the same grade of steel billets from the affiliated as well 
is the unaffiliated supplier.” Jd. at 22-23. Adding these two instances 
together, Defendant argues, “Commerce properly found that Mannes- 
mann had failed to cooperate by not acting to the best of its ability * * * 
and drew an inference adverse to Mannesmann.” Id. at 23. 

For its part, Defendant-Intervenor adds that, in addition to the fail- 
ings identified by Commerce, Mannesmann inappropriately limited its 
responses to Question 11 of the Supplemental Section D Questionnaire 
and Question 4 of Second Supplemental Questionnaire to “subject mer- 
chandise,” and omitted important grade information requested by Com- 
merce in the Supplemental Section D Questionnaire. Memorandum of 
Gulf States Tube Division Of Vision Metals In Opposition To Plaintiff's 
Motion For Judgment On The Agency Record (“Defendant-Interve- 
nor’s Response”) at 20-22. 

As discussed previously, in the Final Results and the Final Results 
Memorandum Commerce identified two errors in support of its conclu- 
sion that Mannesmann failed to cooperate by not acting to the best of its 
ability to comply with Commerce’s information requests: (1) Mannes- 
mann’s failure to fully respond to Question II.A.6.b of the first Section D 
Questionnaire; and (2) Mannesmann’s inaccurate response to Question 
4 of the Second Supplemental Section D Questionnaire. See Final Re- 
sults, 63 Fed. Reg. at 13,220; Final Results Memo. at 14-15. In discuss- 
ing the first of these errors in the Final Results, Commerce stated 
simply that “[m]arket price information was requested in the Section D 
questionnaire for any purchases of the identical input from unaffiliated 
suppliers, but Mannesmann did not respond to this portion of the ques- 
tionnaire.” Final Results, 63 Fed. Reg. at 13,220. In its Final Results 
Memorandum, Commerce remarked on the significance of this omis- 
sion, stating that Mannesmann “failed to respond to the Department’s 
request to an issue that has great importance and relevance to the verifi- 
cation.” Final Results Memo. at 14. 
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In regard to the second alleged error, Mannesmann’s statement that 
“MWR and MWS only purchase from other suppliers billets that HKM 
does not produce,” Commerce noted that: 

At verification the Department attempted to verify this claim by ex- 
amining Mannesmann’s purchases of billets in one sample month. 
We discovered one such purchase in this month, and utilized this 
purchase price as market value. 
Final Results, 63 Fed. Reg. at 13,220. According to Commerce, “[i]t was 
reasonable to assume that because Mannesmann’s assertion was found 
to be untrue in one sample month, that there may have been other 
instances in which Mannesmann’s claim proved untrue and the same 
grade of billets was purchased from both HKM and un unaffiliated 
party.” Final Results Memo. at 14-15. 

Through these statements and its decision to use adverse facts avail- 
able, Commerce appears to suggest that Mannesmann had evidence 
concerning its purchases of billets from unaffiliated suppliers that were 
of the same grade as those purchased from HKM, but willfully tried to 
keep such information from Commerce. Commerce, however, does not 
explicitly state such a conclusion, nor does it identify why these two er- 
rors were anything more than inadvertent omissions. For instance, 
while Commerce observes that Mannesmann “failed to respond” to 
Commerce’s information request in Question II.A.6.b of the first Sec- 
tion D Questionnaire, Final Results Memo. at 14, failure to respond is 
only a basis for using “facts available.” See 19 U.S.C. § 1677e(a)(2)(A) 
(1994) (withholding requested information) and 19 U.S.C. 
§ 1677e(a)(2)(B) (1994) (failure to provide requested information by the 
appropriate deadlines or in the form and manner requested). Without 
an additional finding that this failure to respond was because Mannes- 
mann “failed to cooperate by not acting to the best of its ability,” howev- 
er, 19 U.S.C. § 1677e(b) (1994) prohibits Commerce from applying an 
adverse inference. 

In this regard, the facts of this case are similar to those addressed in 
Ferro Union v. United States, 44 F. Supp.2d 1310 (CIT 1999). In that 
case, although C Commerce stated that the respondent had “significantly 
impeded the review,” the Court found that significantly impeding a re- 
view, without more, is not a basis for drawing an adverse inference. As 
the Court noted: 


“Significantly impeding the review” is only sufficient grounds to 
warrant an application of facts available pursuant to 19 U.S.C. 
§ 1677e(a)(2)(C). The additional finding that a party failed to com- 
ply “to the best of its ability” must be made to warrant an applica- 
tion of adverse facts available under 19 U.S.C. § 1677e(b). 


Ferro Union, 44 F. Supp.2d at 1329. (footnote omitted). In a footnote, the 
Court further explained: 


Although these two standards, “significantly impeding” and “fail- 
ing to cooperate to the best of its ability”, appear quite similar, there 
is astatutory distinction, and only the latter leads to the application 
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of adverse facts. Impeding the review does not have to be read nega- 
tively. A respondent could impede a review without intending to do 
so, for example, because it did not understand the questions asked. 
The statute requires an additional finding under Section 1677e(b) 
that a respondent could have complied, and failed to do so. 


Id. at 1330 n.44. 

This explanation is equally applicable to Mannesmann’s failure to ful- 
ly respond to Question II.A.6.b. Although failing to respond to an infor- 
mation request is a basis for using “facts available,” once the 
requirements of 19 U.S.C. § 1677m(d) and (e) (1994) have been met, fail- 
ing to respond does not have to be read negatively. A respondent can fail 
to respond because it was not able to obtain the requested information, 
did not properly understand the question asked, or simply overlooked a 
particular request. Thus, without further explanation by Commerce, 
the Court will not infer that a respondent’s failure to respond consti- 
tutes substantial evidence that it failed to cooperate to the best of its 
ability. This is especially true where, as here, arespondent sought to cor- 
rect its deficiencies in responding to a supplemental questionnaire. 

Concerning the second basis asserted by Commerce for using adverse 
facts available, Mannesmann’s alleged misrepresentation in response 
to Question 4 of the Second Supplemental Section D Questionnaire, 
Commerce similarly fails to explain why it believes this misrepresenta- 
tion constitutes anything more than an inadvertent error. As noted 
above, in its Final Results Memorandum, Commerce explains that Man- 
nesmann’s answer “was found to be untrue during the course of sam- 
pling at verification,” Final Results Memo. at 14, and that “[i]t was 
reasonable to assume that because Mannesmann’s assertion was found 
to be untrue in one sample month, that there may have been other 
instances in which Mannesmann’s claim proved untrue and the same 
grade of billets was purchased from both HKM and an unaffiliated 
party,” id. at 14-15. 

Even taking Commerce’s assumption concerning “other instances” 
to be true, nothing in this conclusion addresses the issue of whether 
Mannesmann cooperated to the best of its ability. As Mannesmann 
points out in its Reply, the 80-ton billet purchase that Commerce discov- 
ered at verification constituted only “.08 percent of Mannesmann’s 
monthly purchase of tube rounds from its affiliated supplier.” Mannes- 
mann’s Reply at 8 n.4. Omission of one or more purchases of such a rela- 
tively small quantity could just as easily have been an oversight by 
Mannesmann as a deliberate evasion. As such, the Court will not 
uphold, without a more substantial showing, Commerce’s conclusion 
that Mannesmann’s failure to mention this purchase was willful—espe- 
cially in the face of Mannesmann’s firm assertion to the contrary. See id. 
at 8 (“At the time it responded to ITA’s questionnaire, the responsible 
company officials were not aware of any purchases of the same grade of 
input billets that were purchased from both affiliated and unaffiliated 
suppliers.”); cf; Helmerich & Payne, Inc. v. United States, 24 F Supp.2d 
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304, 309 n.16 (CIT 1998) (“Plaintiff here does not claim that it was pro- 
‘information to the best of its ability and that therefore Commerce 
1 adopting adverse inferences. * * * Here, neither Plaintiff nor 
laimed that they could not submit the information. NKK simply 
iplete the questionnaire.”). 

rt, Commerce failed to identify any basis for its determination 
inesmann purposely failed to cooperate in this aspect of its in- 
,as 19 U.S.C. § 1677e(b) (1994) now requires. See Borden, 4F- 
124 7 (“Commerce has articulated no reason for finding De 
ire was an unwillingness, rather than simply an inability, to 
cooperate ete than vague hints that De Cecco was ‘cooking the 
books.’”); Ferro Union, 44 F Supp.2d at 1331 (“Commerce is obliged to 
4in why it concluded that a party failed to comply to the best of its 
ability prior to applying adverse facts, and it did not do so here.”). Ac- 
cordingly, this case is remanded so that Commerce may make specific 
findings as to whether Mannesmann acted to the best of its ability in 
providing information about input purchases from both affiliated and 
non-affiliated parties. See Ferro Union, 44 F. Supp.2d at 1331 (“In order 
) apply adv erse facts available, Commerce must be explicit in its rea- 
soning * . If Commerce cannot identify substantial record evi- 
dence in suppor t of such a conclusion, it may not continue to use adverse 

facts available in valuing Mannesmann’s billet purchases from HKM. 
In remanding this determination, the Court is not holding that Com- 
merce may not use Mannesmann’s initial failure to provide information 
and its later, arguably misleading, assertion as evidence of Mannes- 
mann’s failure to cooperate to the best of its ability. Rather, the Court 
simply finds that, as it now stands, the evidence cited by Commerce in 
the Final Results, and the explanations it provides in relation to this evi- 
dence in the Final Results and its Final Results Memorandum, do not 
meet the substantial evidence requirement laid out in 19 U.S.C. 
§ 1677e(b) (1994). Accordingly, Commerce may use this evidence, as 
well as any other evidence it can identify in the record, should it contin- 
ue to believe that the use of adverse facts available is warranted. See 
Borden, Inc. v. United States, 1998 WL 895890 (CIT 1998), at 1 (noting 
that, in determining whether a party has cooperated to the best of its 
ability, “Commerce must necessarily draw some inferences from a pat- 
tern of behavior”). Further, and if appropriate, Commerce may (but 
need not) request further information from Mannesmann to determine 
whether the billet purchase from the non-affiliated supplier, Vallourec, 
is evidence of an isolated oversight or a deliberate effort to keep informa- 

tion on related party purchases from Commerce. 


2 
THE Court May Not CONSIDER OTHER ALLEGED MISSTATEMENTS AND 
OMISSIONS BY MANNESMANN IN DETERMINING WHETHER COMMERCE’S 
USE OF ADVERSE FACTS AVAILABLE IS JUSTIFIED. 


As noted above, in its memorandum opposing Mannesmann’s Motion 
For Summary Judgment, Defendant-Intervenor cites three instances 
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where it alleges that Mannesmann, in response to Commerce questions 
seeking information on the “merchandise under review,” deliberately 
tried to mislead Commerce by limiting its responses to “subject mer- 
chandise.” See Defendant-Intervenor’s Response at 18-22 (discussing 
Mannesmann’s responses to Question II.A.6.b of the first Section D 
Questionnaire, Question 11 of the Supplemental Section D Question- 
naire, and Question 4 of Second Supplemental Questionnaire). In addi- 
tion, Defendant-Intervenor notes that, although Mannesmann did 
provide Commerce with an exhibit that contained some of the informa- 
tion on billet purchases from unaffiliated parties that Commerce re- 
quested in Question 12 of the Supplemental Section D Questionnaire, 
“Mannesmann’s submission (Exhibit D-4) omitted the grade informa- 
tion requested by Commerce, which might have permitted Commerce to 
discover that the purchases from unaffiliated parties were of the same 
grade as those also produced by Mannesmann’s affiliated party.” Id. at 
20. 

While these criticisms may be valid, in the Final Results Commerce 
did not cite these alleged deficiencies as grounds for applying an adverse 
inference to Mannesmann.® Thus, they constitute post hoc rationaliza- 
tions of Commerce’s actions, which this Court may not consider in this 
review. See Hoogovens Staal BV v. United States, 4 F. Supp. 2d 1213, 
1219 (CIT 1998); Al Tech Specialty Steel Corp. v. United States, 947 F. 
Supp. 510, 514 (CIT 1996); Shieldalloy Metallurgical Corp. v. United 
States, 947 F. Supp. 525, 531 (CIT 1996). As this Court stated in Shiel- 
dalloy Metallurgical, “(t]he grounds upon which an administrative or- 
der must be judged are those upon which the record discloses that its 


action was based.” Shieldalloy Metallurgical, 947 F. Supp. at 531. 

Because these reasons were not identified by Commerce in the Final 
Results, the Court will not evaluate whether they support Commerce’s 
use of adverse facts available at this time. Upon remand, however, Com- 
merce may consider this record evidence. 


3 
UsE OF ONE MANNESMANN BILLET PURCHASE FROM AN UNRELATED 
SUPPLIER IS RATIONALLY RELATED TO ESTABLISHING AN ARM’S- 
LENGTH VALUE FOR ALL OF MANNESMANN’S BILLET PURCHASES FROM 
HKM. 

In addition to arguing that Commerce’s use of adverse information 
available was inappropriate, Mannesmann also argues that “it would be 
unreasonable to permit the Department to apply punitive information 
to the cost of all billets based on the price of a single transaction that is 
not representative of Mannesmann’s normal course of business.” Man- 
nesmann’s Motion at 14; see also id. at 21-22; Mannesmann’s Reply at 


5 As noted previously, in the Final Results Commerce cited two bases for its use of adverse facts available: (1) Man- 
nesmann’s failure to fully respond to Question II.A.6.b of the first Section D Questionnaire, and (2) Mannesmann’s 
inaccurate response to Question 4 of the Second Supplemental Section D Questionnaire. See Final Results, 63 Fed 
Reg. at 13,220. Commerce did not specifically criticize the fact that Mannesmann limited its response to “subject mer- 
chandise” in regard to Question I1.A.6.b or Question 4 of the Second Supplemental Section D Questionnaire, and it did 
not mention any (alleged) errors made by Mannesmann in answering Questions 11 or 12 of the Supplemental Section D 
Questionnaire 
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7. According to Mannesmann, the billet purchase that Commerce used 
to determine market prices was a small, exceptional purchase of a grade 
of billets that was not used in producing seamless pipe for the U.S. mar- 
ket. See Mannesmann’s Motion at 22. Thus, Mannesmann claims, “it is 
inappropriate to use this grade of steel from this single sale to value all of 
Mannesmann’s billet costs.” Jd. According to Mannesmann, if Com- 
merce is permitted to adjust billet costs at all, this exceptional purchase 
should only be used to adjust the price for the same grade of billet 
(SPEC2H 61 and 62), since “[t]he price differential calculated by the De- 
partment for this steel grade is not reliable nor appropriate evidence for 
a calculated price differential for any other grade.” Id. 

In response, Defendant-Intervenor argues that Mannesmann “miss- 
es the point of the adjustment” when it argues that the price differential 
between the affiliated and non-affiliated party transactions should not 
be used to adjust purchases of other steel grades from HKM. See Defen- 
dant-Intervenor’s Response at 31. Defendant-Intervenor argues: 


Nothing in the record indicates that the price differential for anoth- 
er grade would be less than that actually used by the Department. 
More important, failing to adjust the affiliated party transactions, 
as suggested by Mannesmann, would violate the Department’s 
statutory obligations. See 19 U.S.C. §1677b(f)(2). That Mannes- 
mann claims to have provided its actual costs is irrelevant to a de- 
termination of what would be an arm’s-length market price from an 
unaffiliated supplier. The statute requires a determination of mar- 
ket value, not affiliated party cost of production. 19 U.S.C. 
§1677b(f)(2). Moreover, the major input rule allows the Depart- 
ment to use the producers’ actual cost only where “such cost is 
greater than the amount that would be determined for such input 
under 19 U.S.C. §1677b(f)(2).” 19 U.S.C. §1677b(f)(3). Use of mar- 
ket value, when higher than production costs, conforms to the stat- 
utory framework. 


Id. 

For its part, Defendant briefly adds that Commerce has broad discre- 
tion in choosing adverse facts available and that, in this case, its choice 
of facts was reasonable because it was based on actual market data for a 
sale to Mannesmann during the period of review. Defendant’s Response 
at 16-17. 

On its face, it is clear that Mannesmann argues that there is not a ra- 
tional relationship between the data chosen (one, small-quantity billet 
purchase from an unrelated supplier) and the valuation of its purchases 
from HKM. As this Court has repeatedly stated, even when the use of 
facts available is appropriate, a rational relationship must exist between 
the data chosen and the matter to which they are to apply. Cultivos Mi- 
ramonte S.A. v. United States, 7 F Supp.2d 989, 996 (CIT 1998); Nation- 
al Steel Corp. v. United States, 18 CIT 1126, 1132, 870 F. Supp. 1130, 
1136 (CIT 1994); Manifattura Emmepi S.p.A. v. United States, 16 CIT 
619, 623-24, 799 F. Supp. 110, 115-16 (1992). 
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In this case, substantial evidence shows that such a relationship does 
exist, at least for purposes of using “adverse” facts available.® As dis- 
cussed in Section III.B., Commerce correctly interpreted 19 U.S.C. 
§ 1677b(f)(2) and (3) as giving it the authority to use the highest of 
transfer price, cost of production, or market value in valuing Mannes- 
mann’s billet purchases from HKM. Because it determined that the ma- 
jor input rule (19 U.S.C. § 1677b(f)(3) (1994)) was not applicable, since 
HKWM’s cost of production was below the transfer price reported by Man- 
nesmann, Commerce relied on § 1677b(f)(2) to value the inputs. Section 
1677b(f)(2) requires Commerce to determine whether the prices HKM 
charged Mannesmann for billets fairly reflected market values and, if 
they did not, use information available concerning market prices to val- 
ue the transactions. In line with this mandate, for the Final Results 
Commerce used the sole instance where it found that Mannesmann had 
purchased the same grade of steel from both HKM and a non-affiliated 
party as the basis for adjusting all of HKM’s billet purchases. 

While such an adjustment may lead to market prices for Mannes- 
mann’s related party transactions that, in reality, are too high, the 
Court does not find such a means of estimating market value lacking in 
rationality. Rather, a close nexus exists between the data chosen and the 
matter to which it applies since, essentially, Commerce did no more than 
use available record evidence of a market price to help it approximate 
other market prices.’ 

In light of this conclusion, should Commerce demonstrate on remand 
that the use of adverse best information available is still appropriate, 
the Court will sustain, as supported by substantial record evidence, the 


rationality of using the billet purchase (SPEC2H 61 and 62) from Val- 
lourec as a means of determining market values for all of Mannes- 
mann’s billet purchases from HKM. 


4 


THE Court WILL Not CONSIDER WHETHER COMMERCE’S CALCULATION OF 
MARKET VALUE IS SUSTAINABLE AS A FACTS AVAILABLE, AS OPPOSED TO 
AN ADVERSE FACTS AVAILABLE, DETERMINATION. 


In its memorandum opposing Mannesmann’s Motion For Summary 
Judgment, Defendant-Intervenor argues that: 


Contrary to Mannesmann’s claim, Commerce’s valuation of the bil- 
lets at issue here not [sic] a punitive application of adverse facts 
available. Indeed, Commerce’s valuation finding need not have 


6 As discussed below in Section III.C.4, should Commerce determine that its use of adverse facts available cannot be 
justified, the likelihood exists that Commerce may use data other than Mannesmann’s (SPEC2H 61 and 62) billet pur- 
chase from Vallourec as “facts available.” Given this reality, the Court does not currently address the issue of whether, 
outside the context of using “adverse” facts available, Commerce’s use of one billet purchase from Vallourec is rational- 
ly related to the establishment of an arm’s-length value for Mannesmann’s billet purchases from HKM 

7 The Court also notes that use of this value would be consistent with the purpose of adverse facts available, which is 
to ensure that an uncooperative party “does not obtain a more favorable result by failing to cooperate than if it had 
cooperated fully.” Statement of Administrative Action Accompanying the URAA (“SAA”), H.R. Doc. No. 103-316, at 
870 (1994), reprinted in 1994 U.S.C.C.A.N. 4040, 4199. 
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been characterized as adverse and is sustainable as a facts available 
determination. 


Defendant-Intervenor’s Response at 18. 

Regardless of the merit of this position, this Court should not, and will 
not, consider it at this point in the litigation. For the Final Results, Com- 
merce made clear that it was using data from one purchase of billets 
from an unaffiliated supplier as “adverse facts available” in making a 
30.9% price adjustment to Mannesmann’s purchases from HKM. See 
Final Results, 63 Fed. Reg. at 13,220; Final Results Memo. at 15. No- 
where did Commerce indicate that it was also, or alternatively, using 
this data on the basis of “facts available.” For this reason, the Court rec- 
ognizes that, should Commerce conclude upon remand that it cannot 
continue to apply adverse facts available, Commerce will not necessarily 
continue to apply the same data. Rather, the likelihood exists that Com- 
merce will choose other figures, or request further information, that it 
may use as “facts available.” In light of these possibilities, it would be 
inappropriate for the Court to currently consider the issue of whether 
Commerce’s reliance on one purchase of billets from an unaffiliated sup- 
plier is sustainable on a “facts available,” as opposed to an “adverse facts 
available,” basis. 


D 


COMMERCE’S USE OF ADVERSE FACTS OTHERWISE AVAILABLE TO 
VALUE MANNESMANN’S U.S. Duty Amounts Is Not SUPPORTED By 
SUBSTANTIAL RECORD EVIDENCE 

The final point of contention between the parties concerns the cus- 
toms duties that Mannesmann, in response to Section C of Commerce’s 
Antidumping Questionnaire, reported as having paid on its US. sales. 
As discussed above, at verification Commerce discovered that Mannes- 
mann had underreported its U.S. duties paid on a number of entries, and 
that Mannesmann could not recreate the allocation methodologies it 
used to derive its figures. See Final Results, 63 Fed. Reg. at 13,222. In 
light of these problems, Commerce used the highest U.S. duty amounts 
reported by Mannesmann for those instances where it was unable to ex- 
actly verify Mannesmann’s figures. Id. 

Though not specifically presented as such, Plaintiffs appear to chal- 
lenge three aspects of Commerce’s calculation of Mannesmann’s U.S. 
duty amounts: (1) Commerce’s initial decision to reject the U.S. duty 
amounts reported by Mannesmann in favor of facts available; (2) Com- 
merce’s decision to use “adverse” facts available; and (3) Commerce’s 
use of impermissibly punitive figures as adverse facts available. For the 
reasons below, the Court remands this case to Commerce on the grounds 


that its use of “adverse” facts available is not supported by substantial 
record evidence. 
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COMMERCE’S USE OF Facts AVAILABLE TO VALUE MANNESMANN’S 
US. Duty Amounts Is SUPPORTED BY SUBSTANTIAL EVIDENCE 

Mannesmann first challenges Commerce’s use of its highest reported 
U.S. duty amounts on the grounds that “the discrepancies between re- 
ported and verified data were minimal and did not justify rejection of ac- 
tual information.” Mannesmann’s Motion at 27. According to 
Mannesmann, because subject and non-subject merchandise were gen- 
erally present in the same customs entry, it had to allocate duties paid 
for purposes of Commerce’s investigation. Jd. Also, allocations had to be 
made for harbor maintenance and merchandise processing fees. Id. Ac- 
cordingly, Mannesmann argues, “[i]n performing these allocations, per- 
centages had to be calculated and applied, and rounding decisions had to 
be made. It is not surprising, therefore, that minor discrepancies arose 
in Mannesmann’s duty calculations compared with the Department’s 
calculations at verification.” Id. 

In addition to explaining why it was reasonable that the figures it re- 
ported as U.S. duties paid differed from those Commerce calculated, 
Mannesmann further argues that the discrepancies identified by Com- 
merce were de minimis. According to Mannesmann, for the 52 percent 
of subject merchandise examined by Commerce, Commerce found dis- 
crepancies ranging from $.07 to $.98 cents per ton. Jd. at 28. On a per- 
centage basis, this underreporting ranged from a high of 1.6 % of duties 
paid (per ton) to a low of 0.1 % of duties paid, and the weighted average 
discrepancy equaled only 0.22 % of duties paid. Analysis of U.S. Duty Ad- 
justment, id., Ex. A. Because these errors were so minor, and because 
Commerce was able to tie Mannesmann’s reported data to its “finan- 
cials,” Mannesmann argues that “the Department’s total rejection of 
the reported duty due to minor discrepancies with the verified duty paid 
is unwarranted.” Id. at 29. 

In response, Defendant briefly asserts that Commerce was justified in 
using adverse facts available pursuant to 19 U.S.C. § 1677e(a) because it 
was unable to verify the amounts of U.S. duty reported by Mannesmann. 
According to Defendant, Commerce’s finding that Mannesmann failed 
to cooperate to the best of its ability “is clearly supported by the record 
because Mannesmann possessed the source documentation, such as 
Customs entry forms and payment records. It simply failed to report the 
accurate amounts of U.S. duty.” Defendant’s Response at 28.° Defen- 
dant also argues, in its supplemental brief, that as “[n]o statute or regu- 
lation authorizes or requires Commerce to disregard de minimis errors 
** * or specifies what constitutes de minimis errors for determining 
whether a party has complied with an information request. * * * Com- 
merce * * * will make its determination of whether to apply facts avail- 
able on a fact- and case-specific basis.” Defendant’s Brief On The Issue 


8 Defendant's comments on this part of the Final Results, like those of Defendant-Intervenor, deal almost exclusive- 
ly with the issue of why the use of “adverse” facts available was appropriate 
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Of What Constitutes A De Minimis Error For Determining Whether A 
Party Has Complied With An Information Request From Commerce at 

Pursuant to 19 U.S.C. § 1677e(a)(2)(D) and § 1677m(e)(2) (1994), 
Commerce may disregard information submitted by a party that cannot 
be verified and substitute facts available. In this case, Commerce found 
that it was unable to exactly verify the U.S. duty amounts reported by 
Mannesmann and, consequently, resorted to facts available. Although 
Commerce has considerable discretion in deciding whether a party has 
sufficiently replied to an information request, Helmerich, 24 F Supp.2d 
at 308, this discretion is not unfettered. For instance, this Court has 
found Commerce’s use of best information available (now “facts other- 
wise available”) to be arbitrary and an abuse of discretion where a re- 
spondent failed to give information that did not exist, or where 
Commerce did not adequately request the information at issue. See Out- 
okumpu Copper Rolled Products AB v. United States, 17 CIT 848, 
867-68, 829 F. Supp. 1371, 1386-87 (1993). 

Against this background, the fact that Commerce, on the basis of what 
are essentially minimal, non-consequential deviations, found that it 
was unable to verify Mannesmann’s reported duty rates—and, on this 
grounds, disregarded them—gives the Court pause. Such a rigid verifi- 
cation process appears to be in conflict with Commerce’s normal prac- 
tice of ignoring de minimis errors, see, e.g., Notice of Final 
Determination of Sales at Less Than Fair Value: Small Diameter Circu- 
lar Seamless Carbon and Alloy Steel, Standard, Line and Pressure Pipe 
From Italy, 60 Fed. Reg. 31,981, 31987 (1995) (minor discrepancies be- 
tween the respondent’s actual freight expenses and the reported freight 
expenses did not warrant the use of best information available), and, 
without more, might constitute an abuse of discretion. Cf NTN Bearing 
Corp. v. United States, 74 F.3d 1204, 1208-09 (Fed. Cir. 1995) (noting, in 
regard to Commerce’s refusal to consider a request for correction of cler- 
ical errors, that “[w]hile the parties must exercise care in their submis- 
sions, it is unreasonable to require perfection”). 

In this instance, however, not only did Mannesmann’s figures slightly 
vary from those calculated by Commerce, but Mannesmann was unable 
to recreate or explain at verification the method by which it arrived at its 
results. As such, Commerce was unable to examine Mannesmann’s 
methodology, compare it to its own, and determine why Mannesmann’s 
reported duties were slightly lower than those calculated by Commerce 
in most instances. In light of this inability to verify Mannesmann’s cal- 
culation methods, the Court finds Commerce’s decision to use appropri- 
ate facts available to be supported by substantial record evidence, 
despite the relative insignificance of the errors involved. 
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2 


COMMERCE’S USE OF “ADVERSE” FACTS AVAILABLE IS 
NoT SUPPORTED BY SUBSTANTIAL EVIDENCE 

While the discrepancies Commerce identified at verification are suffi- 
cient to support its use of appropriate facts available, these errors do not 
provide substantial evidence to support Commerce’s use of “adverse” 
facts available. 

As discussed previously, once Commerce finds that it may resort to 
facts available, it may apply an adverse interest in choosing among facts 
available if it can show that “an interested party has failed to cooperate 
by not acting to the best of its ability to comply with a request for infor- 
mation.” 19 U.S.C. § 1677e(b) (1994). In this instance, and in contrast to 
its finding concerning the valuation of Mannesmann’s billet purchases, 
Commerce appears to have adequately laid out its reasons for conclud- 
ing that Mannesmann failed to act to the best of its ability. Commerce 
found that Mannesmann had repeatedly underreported its U.S. duties 
paid, and that such a pattern of underreporting “indicates that errors 
exist which are more pervasive than can be explained by rounding or al- 
location methodologies.” Final Results, 63 Fed. Reg. at 13,222. In addi- 
tion, Commerce noted that “the company could not recreate or explain 
the allocation methodologies used in its submission.” Id. While it could 
have been stated more directly, it seems clear from these statements 
that, in Commerce’s view, the discrepancies it identified at verification 
were evidence that Mannesmann had willfully not reported correct figu- 
res. See AK Steel Corp. v. United States, 988 F. Supp. 594, 607 (CIT 
1997), aff'd 1999 WL 504236 (Fed. Cir. 1999) (quoting Bowman Transp., 
Inc. v. Arkansas-Best Freight System, Inc., 419 U.S. 281 (1974)) (“The 
Court will ‘uphold a decision of less than ideal clarity ifthe agency’s path 
may reasonably be discerned.’”). 

Notwithstanding the adequacy of this explanation, however, the evi- 
dence identified by Commerce does not provide substantial evidence 
that Mannesmann “failed to cooperate by not acting to the best of its 
ability to comply with a request for information.” See 19 U.S.C. 
§ 1677e(b) (1994). In determining whether a party has acted to the best 
of its ability for purposes of 19 U.S.C. § 1677e(b) (1994), Commerce, like 
this Court, must interpret this provision in light of the principle that the 
law does not care for, or concern itself with, small or trifling errors. As 
the Supreme Court made clear in Wisconsin Dep’t of Revenue v. William 
Wrigley, Jr., Co., 505 U.S. 214, 231 (1992), “the venerable maxim de 
minimis non curat lex (‘the law cares not for trifles’) is part of the estab- 
lished background of legal principles against which all enactments are 
adopted, and which all enactments (absent contrary indication) are 
deemed to accept.” This maxim of statutory construction applies with 
equal force to the interpretation of customs and trade laws. See Alcan 
Aluminum Corp. v. United States, 165 F.3d 898 (Fed. Cir. 1999) (apply- 
ing Wrigley to country-of-origin determination); Washington Red Rasp- 
berries Comm’n v. United States, 859 F.2d 898 (Fed. Cir. 1988) (finding 
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dumping margins of less than 0.5% to be de minimis); Industria de Fun- 
dicao Tupy v. United States, 20 CIT 870, 882-83, 936 F. Supp. 1009, 
1019-20 (1996) (recognizing the doctrine of de minimis non curat lex in 
holding that “[b]ased on Plaintiffs’ assertion that its transactions are 
‘insignificant’ * * * the Court also dismisses [Plaintiffs’] Complaint pur- 
suant to the long stated proposition that it should not bother with 
trifles”). 

Unless a statute sets out specific guidelines,’ the question of whether 
an activity is ade minimis derivation from a prescribed standard must 
be determined in reference to the purpose of the standard. Wrigley, 505 
U.S. at 232. As stated in the Statement of Administrative Action that ac- 
companied the Uruguay Round Agreements Act, “Commerce’s poten- 
tial use of [facts available] provides the only incentive to foreign 
exporters and producers to respond to Commerce questionnaires.” 
SAA, H.R. Doc. No. 103-316, at 868, reprinted in 1994 U.S.C.C.A.N. at 
4198.!° Consistent with this goal of ensuring compliance, the SAA states 
that, where a party has been uncooperative, Commerce “may employ 
adverse inferences about the missing information to ensure that the 
party does not obtain a more favorable result by failing to cooperate 
than if it had cooperated fully.” Jd. at 870, reprinted in 1994 
U.S.C.C.A.N. at 4199. The SAA further provides that “[i]n employing ad- 
verse inferences, one factor the agencies will consider is the extent to 
which a party may benefit from its own lack of cooperation.” Jd. 

Viewing Mannesmann’s errors in light of this “purpose” for applying 
adverse facts available, the Court finds Mannesmann’s errors to be de 
minimis. While it is true that the U.S. duties reported by Mannesmann 
were lower than those calculated by Commerce in most instances, the 
degree of these variances was generally trifling. As Mannesmann makes 
clear in its brief, the weighted average discrepancy found by Commerce 
equaled only 0.22 % of duties paid. Analysis of U.S. Duty Adjustment, 
Mannesmann’s Motion, Ex. A. Further, in 89% of those instances where 
Commerce found that Mannesmann had underreported its duties paid, 
the discrepancy from the numbers calculated by Commerce equaled 
0.1% of the duty paid. See id.!' Only 11% of the discrepancies found 
equaled more than 1% of the duty paid, see id.,!* and in three instances 


9No specific statute or regulation defines what constitutes ade minimis error for purposes of determining whether a 
party has complied with an information request or acted to the best of its ability. 

1019 U.S.C. § 3512(d) (1994) provides that the SAA “shall be regarded as an authoritative expression by the United 
States concerning the interpretation and application of the Uruguay Round Agreements and [the URAA|] in any judi- 
cial proceeding in which a question arises concerning such interpretation or application.” 

11 According to Mannesmann’s exhibit (“Analysis of U.S. Duty Adjustment”), sales observations 1,5,6, and 8-11 
were underreported by 0.1%. These observations accounted for {confidential #] of the [confidential #] tons of 
product that Commerce found to have been underreported, or approximately 89%. The Court notes, however, that be- 
cause Commerce was able to verify Mannesmann’s reported duties for three sales, Final Results Memo. at 12, the fre- 
quency with which the duties reported by Mannesmann either equaled, or were within 0.1%, of the figures calculated 
by Commerce was likely at or above 90% 

12 Sales observations 45, 46, 49-51, 53 and 54 (accounting for [confidential #] tons of product) were underre- 
ported by 1.1%, while sales observations 84-91 ({confidential #] tons) were underreported by 1.6%. These observa- 
tions accounted for [confidential #) of the [confidential #] tons of product that Commerce found to have been un- 
derreported, or approximately 11% 
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Commerce found no discrepancies, see Final Results, 63 Fed. Reg. at 
13,222; Final Results Memo. at 12. 

Given the limited nature of these errors, the Court does not find sub- 
stantial evidence to support Commerce’s conclusion that “errors exist 
which are more pervasive than can be explained by rounding or alloca- 
tion methodologies” and its related decision to use adverse facts avai- 
lable. As noted above, the purpose of using an adverse inference is to 
“ensure that the party does not obtain a more favorable result by failing 
to cooperate than if it had cooperated fully.” SAA, H.R. Doc. 
No.103-316, at 870, reprinted in 1994 U.S.C.C.A.N. at 4199. In this case, 
the limited amounts by which Commerce found that Mannesmann had 
underreported its U.S. duties presumably would not have had any sub- 
stantive effects upon the calculation of the U.S. price for Mannesmann’s 
products, and Defendant has not identified any record evidence to indi- 
cate otherwise. Accordingly, errors in the figures Mannesmann pro- 
vided would have given it almost no advantage compared to the 
“correct” figures calculated by Commerce. 

Further, although Commerce noted that Mannesmann could not rec- 
reate or explain the allocation methodologies it used for its submission 
during verification, the record does not show that Mannesmann kept 
any of the information underlying its conclusions from Commerce. 
Rather, Mannesmann provided Commerce with the relevant source doc- 
umentation, and Commerce was able to compute its own, nearly identi- 
cal, figures for the U.S. duties paid by Mannesmann. See U.S. Sales 
Verification Report, dated 09/02/97, Conf. AR-57, Mannesmann Appen- 
dix, App. 10, at 21-26. Given Mannesmann’s willingness to provide this 
information (and given how close the figures provided by Mannesmann 
were to those calculated by Commerce), this does not appear to be a situ- 
ation where Mannesmann tried to obtain a more favorable result by not 
providing relevant information. In fact, substantial record evidence 
supports an opposite conclusion. 

In light of the foregoing, the Court finds that Commerce’s decision to 
apply an adverse inference in this case is not supported by substantial 
record evidence. While the figures reported by Mannesmann were gen- 
erally lower than those calculated by Commerce, the differences be- 
tween the figures were so small that they could not reasonably be viewed 
as evidence of non-cooperation by Mannesmann. See Notice of Final De- 
termination of Sales at Less Than Fair Value; Stainless Steel Plate in 
Coils From South Africa, 64 Fed. Reg. 15,459, 15,463 (1999) (finding 
that, although the respondent committed “a number of errors” and “in 
certain cases failed to follow the instructions provided,” Commerce gen- 
erally “continued to rely upon [respondent’s] submitted sales and cost 
data, adjusted appropriately for any errors or omissions on [respon- 
dent’s] part”). Mannesmann also appears to have supplied Commerce 
with all its relevant source data; a fact which undermines any idea that 
Mannesmann was purposefully withholding data in order to obtain a 
more favorable outcome. 
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Accordingly, this aspect of the Final Results is remanded so that Com- 
merce may identify other record evidence to support its use of “adverse” 
facts available. In order to do this, Commerce may, at its discretion, cal- 
culate the duties paid on the entries that it did not review at verification 
and compare its figures to the duty amounts reported by Mannesmann. 
Should Commerce be unable to, or choose not to, identify such substan- 
tial evidence, it may only use reasonable, non-adverse facts available!’ 
to value the U.S. duties paid by Mannesmann.!4 


IV 
CONCLUSION 


For the foregoing reasons, the Court finds that although Commerce 
correctly interpreted 19 U.S.C. § 1677b(f)(2) and (3) (1994), its use of ad- 
verse facts available to value Mannesmann’s billet purchases from 
HKM was neither in accordance with law nor supported by substantial 
record evidence. The evidence cited by Commerce in the Final Results, 
and the explanation it provides in relation to this evidence, do not dem- 
onstrate that Mannesmann failed to cooperate to the best of its ability in 
this aspect of the investigation, as required by 19 U.S.C. § 1677e(b) 
(1994). Accordingly, this aspect of the Final Results is remanded so that 
Commerce may reconsider its conclusion, or more specifically articulate 
why it concluded, that Mannesmann failed to act to the best of its ability 
in providing information about input purchases from both affiliated and 
non-affiliated parties. See Ferro Union, 44 F. Supp.2d at 1331 (“In order 
to apply adverse facts available, Commerce must be explicit in its rea- 
soning * * *.”), 

Similarly, and in light of the de minimis nature of the errors at issue, 
the Court also finds that the record evidence identified by Commerce 
does not adequately support its conclusion that Mannesmann failed to 
cooperate to the best of its ability (and, in turn, that the use of adverse 
facts available was appropriate). Thus, this aspect of the Final Results is 
also remanded for further consideration by Commerce. Upon remand, 
Commerce may seek to identify other record evidence to support its use 
of “adverse” facts available, or, should it choose (or be unable) to do so, it 
may use non-adverse record evidence to value the U.S. duties paid by 
Mannesmann. 


13 A reasonable choice of facts available may include use of the figures provided by Mannesmann (subject to neces- 
sary adjustments), use of the figures calculated by Commerce (where available), or the use of any other record evidence 
which bears a rational relationship to the calculations of the U.S. duties paid by Mannesmann, see Koenig & Bauer-Al- 
bert AG v. United States, 15 F. Supp.2d 834, 846 (CIT 1998), and is otherwise in accordance with law and supported by 
substantial evidence. Similarly, Commerce may use record evidence to calculate U.S. duties for those Mannesmann 
sales that it did not attempt to review at verification, if appropriate. That said, however, the Court notes that these 
possible alternatives are only suggestions; the ultimate choice of facts available is a matter largely reserved to Com- 
merce’s discretion. See Allied-Signal Aerospace Co. v. United States, 996 F.2d 1185, 1191 (Fed. Cir. 1993) (recognizing 
that, as Congress did not explicitly define what constitutes BIA (now facts otherwise available), Commerce’s 
“construction of the [BIA] statute must be accorded considerable deference”) 

14 Because substantial record evidence does not support Commerce’s decision to apply adverse facts available, the 


Court need not reach the question, raised by Plaintiffs, of whether the adverse information chosen by Commerce was 
impermissibly punitive 
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UNITED STATES OF AMERICA, PLAINTIFF v. 
G.Y.C. TRADING, INC. AND YOUNG K. CHOI, DEFENDANTS 


Court No. 96-08-01916 
(Dated November 17, 1999) 


ORDER 


WALLACH, Judge: Plaintiff has filed with this Court its Motion To Dis- 
miss And Motion To Cancel Status Conference (“Plaintiff's Motion”). 
The Court having reviewed the pleadings and papers on file herein, and 
good cause appearing therefor, it is hereby 

ORDERED that Plaintiff's Motion is denied on the grounds that Plain- 
tiff's Motion “respectfully requests the Court to dismiss this action” 
pursuant to USCIT R. 41(a)(1)(A). USCIT R. 41(a)(1)(A) does not give 
the Court the authority to dismiss an action, but places this power solely 
within the discretion of plaintiffs. In relevant part, USCIT R. 41(a)(1) 
provides that “an action may be dismissed by the plaintiff without order 
of court (A) by filing a notice of dismissal which shall be substantially in 
the form set forth in Form 7 of the Appendix of Forms at any time before 
service by the adverse party of an answer or motion for summary judg- 
ment.” 

ORDERED that, unless Plaintiff files a proper notice or motion before 
this Court on or before 5 p.m. Eastern Standard Time on December 6, 


1999, the in-court status conference previously scheduled for Wednes- 
day, December 8, 1999, beginning at 11 a.m. Eastern Standard Time, 
will continue to be held. 


(Shp Op. 99-124) 


RUBBERFLEX SDN. BHD. AND RUBFIL SDN. BHD., PLAINTIFFS v. 
UNITED STATES OF AMERICA, DEFENDANT 


Court No. 97-12-02180 
(Dated November 24, 1999) 


JUDGMENT ORDER 


GOLDBERG, Judge: Upon consideration of the Department of Com- 
merce, International Trade Administration’s Final Results of Redeter- 
mination Pursuant to Court Remand, Rubberflex Sdn. Bhd. v. United 
States, Slip Op. 99-68 (July 23, 1999), October 22, 1999 (“Remand Re- 
sults”), and all other papers filed herein, and no parties having filed 
comments regarding the Remand Results, it is hereby 
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ORDERED that the Remand Results are sustained in all respects; and it 
is further 

ORDERED that, all other issues having been decided in this case, judg- 
ment is entered in accordance with the Court’s opinion in Rubberflex 
Sdn. Bhd. v. United States, No. 97-12-02180, Slip Op. 99-68 (CIT July 
23, 1999). 


(Slip Op. 99-125) 

HEVEAFIL SDN. BHD., RUBBERFLEX SDN. BHD., RUBFIL SDN. BHD., AND FILATI 
LASTEX ELASTOFIBRE (MALAYSIA), PLAINTIFFS v. UNITED STATES OF 
AMERICA, DEFENDANT 

Court No. 97-07-01152 


(Dated November 24, 1999) 


JUDGMENT ORDER 


GOLDBERG, Judge: Upon consideration of the Department of Com- 
merce, International Trade Administration’s Final Results of Redeter- 
mination Pursuant to Court Remand, Heveafil Sdn. Bhd. v. United 
States, Slip Op. 99-69 (July 23, 1999), October 22, 1999 (“Remand Re- 
sults”), and all other papers filed herein, and no parties having filed 


comments regarding the Remand Results, it is hereby 

ORDERED that the Remand Results are sustained in all respects; and it 
is further 

ORDERED that, all other issues having been decided in this case, judg- 
ment is entered in accordance with the Court’s opinion in Heveafil Sdn. 
Bhd. v. United States, No. 97-07-01152, Slip Op. 99-69 (CIT July 23, 
1999). 
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AND CHEMETALS, INC. AND KERR-MCGEE C 
INTERVENORS 


Defendant’s motion to dismiss granted 
Dated November 


Ablondi, Foster, Sobin & Davidow (Gary L. Bohlk 

Lyn M. Schlitt, General Counsel, James A. T: 
States International Trade Commission (Cynthia 

Gardner, Carton & Douglas (W.N. Harrell Smit 
dant-intervenor Kerr-McGee Chemical LLC 

Squire, Sanders & Dempsey, L.L.P. 


metals, Inc 


Ritchie 
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OPINION 

RESTANI, Judge: Plaintiff Eveready appeals a decision of the Interna- 
tional Trade Commission (“ITC” or “the Commission”) denying Ever- 
eady’s request for a changed circumstances review pursuant to 19 U.S.C. 
§ 1675(b) (1994). Eveready seeks this review for an antidumping duty 
order on electrolytic manganese dioxide (“EMD”) imported from 
Greece, issued on April 17, 1989. See EMD from Greece, 54 Fed. Reg 
15,243 (Dep’t Commerce 1989). The Commission has made a motion to 
dismiss, arguing that its institution of a sunset review pursuant to 19 
U.S.C. § 1675(c) (1994) renders Eveready’s action before this 
moot. 

BACKGROUND 

Eveready Battery Company is one of three U.S. producers of EMD, 
and a purchaser of EMD from both U.S. and foreign manufacturers. 
EMD from Greece and Japan, 63 Fed. Reg. 30,254, 30,255 (ITC 1998) 
(request for comments regarding institution of section 751(b) review). 
On May 26, 1998 Eveready filed a request with the ITC for a changed 
circumstances review regarding EMD imports from Greece. /d. at 
30,255. The Commission published its notice seeking comments on Ev- 
eready’s request on June 3, 1998. The changed circumstances in Ever- 
eady’s request alleged that there had been structural changes in battery 
consumption, and argued that the revocation of the existing antidump- 
ing duty order for Greece would be “limited to such a small quantity that 
it could have no material impact on EMD producers in the United 
States.” Id. The Commission asked that submissions also address the 
possibility of the ITC self-initiating a review of the outstanding order on 
EMD from Japan. Id. 

Two months later, the Commission dismissed Eveready’s request for 
the institution of a changed circumstances review. EMD from Greece 


1“EMDisa major ingredient in the manufacture of dry cell batteries use 
Greece and Japan, 63 Fed. Reg. 30,254, 30,255 (ITC 1998) (request fo 
751(b) review) 
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and Japan, 63 Fed. Reg. 43,192 (ITC 1998) (dismissal of request for in- 
stitution of section 751(b) review investigation). Eveready challenged 
the determination in this court, and made a motion for summary judg- 
ment requesting that the court order the Commission to conduct a 
changed circumstances review.” 

On May 3, 1999, the ITC instituted a review of EMD from Greece and 
Japan, pursuant to 19 U.S.C. § 1675(c), “to determine whether revoca- 
tion of the antidumping duty orders on [EMD] from Greece and Japan 
would be likely to lead to continuation or recurrence of material injury.” 
EMD from Greece and Japan, 64 Fed. Reg. 23,675, 23,675 (ITC 1999) 
(institution of five year reviews). The Commission then moved to dis- 
miss Eveready’s complaint, on the grounds that institution of a 19 
U.S.C. § 1675(c) review rendered Eveready’s action before the court 
moot. The court’s Order of July 20, 1999 denied ITC’s motion without 
prejudice to renewal “if a full review [was] initiated under sunset provi- 
sions [19 U.S.C. § 1675(c)].” On August 25, 1999 the Commission pub- 
lished its determination to conduct a full five-year review of EMD from 
Greece and Japan, pursuant to 19 U.S.C. § 1675(c)(5). EMD from Greece 
and Japan, 64 Fed. Reg. 46,407 (ITC 1999) (notice of ITC to conduct full 
five-year reviews). The Commission now renews its motion to dismiss 
onthe ae that its review of EMD from Greece and Japan pursuant 
to 19 U.S.C. § 1675(c) moots Eveready’s appeal of the Commission’s de- 
nial of a review pursuant to 19 U.S.C. § 1675(b). 


DISCUSSION 


The Commission argues that the institution of a full 19 U.S.C. 
§ 1675(c) review, a “sunset” review, gives Eveready what it is request- 
ing, namely, an investigation as to whether revocation of the antidump- 
ing order would result in the continuance or recurrence of material 
injury. In its response to the Commission’s motion to dismiss, Eveready 
argues that a changed circumstance review under 19 U.S.C. § 1675(b) is 
Rene eepaog different” from a five-year review under 19 U.S.C. 

§ 1675(c) and, consequently, that the Commission’s initiation of a sun- 
o review does not render this action moot. 

Because Article III of the Constitution requires that the court adjudi- 
cateonlya presently pending case or controversy, jurisdiction is improp- 
er if the action is moot.? See Associacao Dos Industriais de Cordoaria E 
Redes v. United States, 17 CIT 754, 759, 828 F. Supp. 978, 984 (1993) 
(citations omitted). The test for whether an action is moot is whether a 
present controversy exists as to which effective relief may be granted. 
Id.; see also Verson v. United States, 5 F. Supp.2d 963, 966 (Ct. Int’] Trade 
1998) (“case will be dismissed as moot when the challenge presented to 
the Court cannot result in a meaningful remedy.”) (citations omitted). 


“Defendant-intervenors, Chemetals, Inc. and Kerr-McGee Chemical, LLC, filed aresponse to Eveready’s motion for 
summary judgment, but have not participated in the motion to dismiss 


3 The court has subject matter jurisdiction over Eveready’s complaint pursuant to 28 U.S.C. § 1581(c) (1994) and 


would review the ITC’s decision in the changed circumstances review pursuant to the arbitrary and capricious stan- 
dard of review. See 19 U.S.C. § 1516a(b)(1)(A) (1994) 
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Ifthe Commission’s institution ofa full sunset review accords Everea- 
dy all of the relief it sought by suing for the institution of a changed cir- 
cumstances review, the current action will be rendered moot. See 13A 
Charles Alan Wright, Arthur R. Miller & Edward H. Cooper, Federal 
Practice and Procedure § 3533.2, at 238 (2d ed. 1984) (“Action by the de- 
fendant that simply accords all the relief demanded by the plaintiff may 
have the same effect as settlement [which renders an action moot].”) 
The court will not order the Commission to do “that which it has already 
done.” See Huron v. Richards, 997 F.2d 1168, 1175 (6th Cir. 1993) (plain- 
tiffs’ request that FAA conduct an environmental assessment (“EA”) 
rendered moot by agency’s issuance of a final environmental impact 
statement (“EIS”) because “agency has now done all that the regula- 
tions would require if [an] * * * EA had indicated the need for an EIS 
* * * Nothing would be gained by ordering an EA”). 

A changed circumstances review of an antidumping duty order is ap- 
propriate whenever Commerce or the Commission receives informa- 
tion, or a request from an interested party, which shows changed 
circumstances sufficient to warrant a review of a determination which 
resulted in an antidumping duty order. 19 U.S.C. § 1675(b)(1)(A). Ina 
changed circumstances review the party seeking revocation of an anti- 
dumping order has the burden of persuasion with respect to the suffi- 
ciency of changed circumstances to warrant such revocation. 19 U.S.C. 
§ 1675(b)(3)(A). The Commission conducts its review to determine 
whether revocation of the order is likely to lead to continuation or recur- 
rence of material injury. 19 U.S.C. § 1675(b)(2)(A). 

The passage of the Uruguay Round Agreements Act (“URAA”) 
created a new 19 U.S.C. § 1675(c), which requires that Commerce and 
the Commission automatically conduct a five-year review of an anti- 
dumping duty order. These reviews are commonly referred to as “sunset 
reviews.” In conducting a sunset review, Commerce and the Commis- 
sion must determine whether revocation of the order would be likely to 
lead to continuation or recurrence of dumping and of material injury. 
See 19 U.S.C. § 1675(c)(1). The automatic initiation of sunset reviews 
avoids placing an unnecessary burden on the domestic industry and pro- 
motes efficiency of administration. See Statement of Administrative Ac- 
tion (“SAA”) at 879, reprinted in 1994 U.S.C.C.A.N. 3773, 4205-06.4 

The antidumping duty determination at issue in this case was already 
in effect prior to the passage of the URAA, and is therefore considered a 
transition order. See 19 U.S.C. § 1675(c)(6)(C)(ii). The statute requires 


4«“(T}his statement represents an authoritative expression by the Administration concerning its views regarding 
the interpretation and application of the Uruguay Round agreements, both for purposes of U.S. international obliga 
tions and domestic law. Furthermore, the Administration understands that it is the expectation of the Congress that 
future Administrations will observe and apply the interpretations and commitments set out in this Statement.” SAA at 
656, 1994 U.S.C.C.A.N. at 4040 

5 The standards set out in 19 U.S.C. § 1675(c)(1) for a sunset review are applicable to reviews of transition orders as 
well. The only significant difference in a sunset review of a transition order is the timing of the review. Transition or- 
ders are treated as issued on the date the WTO Agreement entered into force with respect to the United States. See 19 
U.S.C. § 1675(c)(6)(D). The order is therefore deemed to have issued on January 1, 1995, the date the WTO agreement 
entered into force with respect to the United States. See Gerald Metals, Inc. v. United States, 132 F.3d 716, 718 n.* (Fed 
Cir. 1997) 
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that the Commission and Commerce commence a review of transition 
orders by the forty-second month after the date such orders are issued, 
with a review of all transition orders having been initiated by the fifth 
anniversary after such orders are issued. See 19 US.C 
S 1675(c)(6)(A)Q) 

The standard applied by Commerce and the Commission in conduct 
ing a sunset review is the same as the standard applied in a changed cir- 
cumstances review. Specifically, the Commission must determine 
whether revocation of the order would likely lead to continuation or re- 
currence of material injury. Compare 19 U.S.C. § 1675(b)(2)(A) with 19 
U.S.C. § 1675(c)(1). Moreover, 19 U.S.C. § 1675a (1994) groups both sec- 
tions, § 1675(b) and (c), together in stating special rules for determining 
the likelihood of continuation or recurrence of material injury. See SAA 
at 883, 1994 U.S.C.C.A.N. at 4208 (“new section 752 [1675a] * * * estab- 
lishes standards to be applied by Commerce and the Commission in con- 
ducting changed circumstances and five-year [sunset] reviews.” 

emphasis added). 

In conducting a sunset or changed circumstances review of an anti- 
dumping order, the Commission is required to consider the same fac 
tors, namely, the likely volume of imports, price effects, and impact of 
imports of the subject merchandise on the industry if the order is revo- 
ked. See 19 U.S.C. § 1675a(a)(1). The only difference of significance in 
the two types of reviews is that Eveready would bear the burden of per- 
suasion in a changed circumstances review, but has no such burden ina 
sunset review. See 19 U.S.C. § 1675(b)(3)(A). This difference makes a 
sunset review more favorable to Eveready than a changed circum- 
stances review.® Eveready nevertheless insists that the two reviews are 
different and offers two reasons to support this argument. Eveready 
states that the Commission may not cumulatively assess the volume and 
effect of imports of EMD from all countries in a changed circumstances 
review, while it is authorized to do so in a sunset review. Eveready also 
argues that in considering the magnitude of the dumping margin, the 
margin considered in a sunset review is different from the dumping 
margin considered in a changed circumstances review. Both of these ar- 
guments, however, are without merit. 


A. Cumulation 


Eveready argues that in a sunset review, the Commission is autho- 
rized to cumulate imports to determine whether there would be a con- 
tinuation or recurrence of injury, whereas in a changed circumstances 
review, the Commission is “forbidden by law” to cumulate. See Pl.’s 
Resp. Br. at 5-6. This argument is unsupported. Pursuant tothe statute, 


© The Commission also notes another difference which could benefit Eveready in this case. If the Commission deter- 
mines in the sunset review that revocation of the order would not likely lead to continuation or recurrence of material 
injury, the revocation of the order will be made effective retroactively to January 1, 2000. See 19 CFR 
§ 351.222(i)(2)(ii) (1999) (revocation of transition orders effective on January 1, 2000). By contrast, there is no retroac- 
tive provision when the Commission revokes an order pursuant to a changed circumstances review. See 19 C.FR 
§ 351.222(g)(4) (revocation effective on date of notice of revocation) 
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the Commission has the discretion to decide whether to cumulate in 
both types of reviews. The statute provides in relevant part: 


T]he Commission may cumulatively assess the volume and effect 
of imports of the subject merchandise from all countries with re 
spect to which reviews under section 1675(b) or (c) of this title were 
initiated on the same day, if such imports would be likely to compete 
with each other and with domestic like products in the United 
States market. 

19 U.S.C. § 1675a(a)(7) (emphasis added). The SAA also notes that 
‘[njew section 752(a)(7) [1675a(a)(7)] grants the Commission discre- 
tion to engage in a cumulative analysis.” SAA at 887, 1994 U.S.C.C_A.N 
at 4212 (emphasis added). Because the Commission has such discretion 
it is not obliged to cumulate in either a changed circumstances or sunset 
review, providing Eveready with the same relief under either type of re- 
view. 

Eveready contends that since there was only one changed circum 
stances review requested for Greece, if this court remanded to the Com- 
mission for the initiation of a changed circumstances review, the review 
would only be applicable to Greece. This argument ignores the fact that 
the Commission has the authority to self-initiate a changed circum 
stances review in addition to initiating a review in response to a formal! 
request. See 19 C.FR. § 207.45(c) (1999).? The Commission has pre- 
viously exercised its authority to self-initiate a review of multiple coun- 
tries where a request for review was received for only one country. See 
Titanium Sponge from Japan, Kazakhstan, Russia, and Ukraine, 
USITC Pub. 3119, at 1 n.2, Inv. Nos. 751-TA-17-120 (Aug. 1998) (re- 
quest filed with respect to Russia and Commission self-initiated review 
with respect to three other countries subject to orders). 

When the Commission published a notice in the federal register seek- 
ing comments on Eveready’s request for a changed circumstances re- 
view with regard to EMD from Greece, it also asked that submissions 
address the possibility of the Commission self-initiating a review of 
EMD from Japan. EMD from Greece and Japan, 63 Fed. Reg. at 30,255. 
The Commission never initiated a changed circumstances review for ei- 
ther Greece or Japan because it determined that there were not changed 
circumstances sufficient to warrant institution of a review under 19 
U.S.C. § 1675(b). EMD from Greece and Japan, 63 Fed. Reg. at 43,192. 
Moreover, the ITC noted that the request only concerned imports from 
Greece, but nevertheless dismissed the 19 U.S.C. § 1675(b) investiga- 
tion with regard to both Greece and Japan. Jd. at 43,192 n. 1 (“The re- 
quest concerned only imports from Greece. However *** the 
Commission also solicited comments on the possibility of self-initiating 
a review of the outstanding order on imports from Japan.”). 


‘ This regulation provides in relevant part 
Within thirty (30) days after the close of the period for public comments following publication of the receipt of a 
request, the Commission shall determine whether the request shows changed circumstances sufficient to warrant 
areview and, if so, shall institute a review investigation. The Commission may also institute a review investigation 
on its own initiative 
19 C.ER. § 207.45(c) 





64 CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 52, DECEMBER 29, 1999 


Eveready bases its argument forbidding cumulation in a changed cir- 
cumstances review on the language in 19 U.S.C. § 1675a(a)(7) which 
permits cumulation “with respect to * * * reviews * * * initiated on the 
same day.” 19 U.S.C. §1675a(a)(7). Eveready states that because a re- 
view of Japan was not requested on the same day, a changed circum- 
stances review would only review EMD from Greece. P1.’s Resp. Br. at 7. 
Eveready mistakenly characterizes a request for a review as the initia- 
tion of a review to support this contention. The Commission has thirty 
days after the close of the period for public comments following the re- 
quest for a review to determine whether sufficient changed circum- 
stances exist to warrant a review, after which time it may institute a 
review. See 19 C.FR. § 207.45(c). Determining that sufficient changed 
circumstances did not exist, the Commission dismissed Eveready’s re- 
quest before instituting a review. If the court remanded to the Commis- 
sion to initiate a changed circumstances review, this would be the first 
time such a review was initiated and, at that time, the Commission could 
decide to self-initiate a review of EMD from Japan on the same day. 

The Commission correctly maintains that if it is required to reconsid- 
er its decision not to initiate a changed circumstances review with re- 
spect to EMD from Greece, it also has the authority to reconsider 
whether to self-initiate a review with respect to EMD from Japan at the 
same time. See Def.’s Reply Br. at 5. In such acase, the statute specifical- 
ly grants the Commission the discretion to cumulate imports from 
Greece and Japan. See 19 U.S.C. § 1675a(a)(7). Therefore, under both a 
changed circumstances review and a sunset review the Commission has 
the authority to cumulatively assess the volume and effect of imports 
from all countries. Eveready’s arguments that cumulation differs under 
a changed circumstances review from cumulation under a sunset review 
therefore fail. 


B. Magnitude of the Margin 


Eveready also argues that a fundamental difference between a sunset 
review and achanged circumstances review is the appropriate margin to 
apply in the ITC’s consideration of the magnitude of the dumping mar- 
gin. Eveready argues that in a sunset review the requisite dumping mar- 
gin which will be considered is “normally” the margin from the original 
investigation, pursuant to 19 U.S.C. § 1675a(c)(3), whereas in achanged 
circumstances review the Commission is required to consider the most 
recent margin calculation, including a margin from an annual adminis- 
trative review, pursuant to 19 U.S.C. § 1677(35)(C)(iii) (1994). This ar- 
gument is also without merit. 

As with cumulation, in determining the likelihood of the continuation 
or recurrence of injury under sections 1675(b) and (c), the Commission 
has discretion whether to consider the magnitude of the margin of 
dumping. “In making a determination under section 1675(b) or (c) * * * 
the Commission may consider the magnitude of the margin of dumping 
or the magnitude of the net countervailable subsidy.” 19 U.S.C. 
§ 1675a(a)(6) (emphasis added); see also SAA at 887, 1994 U.S.C.C.A.N. 
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at 4211 (“[nJew section 752(a)(6) [1675a(a)(6)] permits the Commission 
to consider the magnitude of the dumping margin or net countervailable 
subsidy in determining the likely continuation or recurrence of injury.”) 
(emphasis added). While Commerce under 19 U.S.C. § 1675a(c)(3) is to 
provide the Commission with information on the likely dumping margin 
in the event of cessation of antidumping duty discipline, the Commis- 
sion is not required to consider the margin in making its determination 
as to whether there is likely to be a continuation or recurrence of injury. 
See 19 U.S.C. § 1675a(a)(6). The Commission has exercised this discre- 
tion in recent changed circumstances reviews and sunset reviews by not 
relying on the margin information in determining the likely continua- 
tion or recurrence of injury.® 
Because of the particular fact pattern at issue here, if the Commission 
did choose to rely on the magnitude of the dumping margin in either the 
sunset review or a changed circumstances review it would use the same 
margin. Specifically, for a changed circumstances review, 19 U.S.C. 
§ 1677(35)(C) (ii) defines the margin of dumping which may be used by 
the Commission as: 
the most recent dumping margin or margins determined by the 
administering authority under section 1675a(c)(3) of this title, if 
any, or under section 1673b(b) [preliminary determination by Com- 
merce] or 1673d(a) [final determination by Commerce] of this title. 


19 U.S.C. § 1677(35)(C) (iii). For a sunset review, the margin which may 
be used is: 


the dumping margin or margins determined by the administering 
authority under section 1675a(c)(3) of this title. 


19 U.S.C. § 1677(35)(C)(iv). The SAA states that the statute defines the 
magnitude of the dumping margin for purposes of the Commission’s 
analysis as, “in a changed circumstances review, the margin(s) most re- 
cently determined by Commerce; and in a five-year review, the mar- 
gin(s) determined by Commerce pursuant to its own sunset analysis 
under section 752(c)(3) [19 U.S.C. § 1675a(c)(3)].”9 SAA at 851, 1994 
US.C.C.A.N. at 4184. 

Eveready argues that it is a foregone conclusion that in conducting a 
changed circumstances review, the Commission would have to revoke 
the order for EMD from Greece. Eveready bases this argument on the 


8 In these determinations, the Commission simply noted the applicable dumping margin. In none of these cases did 
the Commission rely on or analyze the effect of the noted margins in determining the likely continuation or recurrence 
of material injury. See Titanium Sponge from Japan, Kazakhstan, Russia, and Ukraine, USITC Pub. 3119, at 13 n.72 
Inv. Nos. 751-TA-17-20 (changed circumstances review) (Aug. 1998); Barbed Wire and Barbless Wire Strand from Ar 
gentina, USITC Pub. 3187, at 9n.59, Inv. No. 731-TA-208 (sunset review) (May 1999); Elemental Sulfur from Canada 
USITC Pub. 3152, at 13 n.35, Inv. No. AA1921-127 (sunset review) (Jan. 1999) 

3 Under 19 US.C. § 1675a(c)(3), Commerce “normally” is to choose the margin that is likely to prevail in the event of 
revocation from among the final determination margin, an annual review margin or a changed circumstances margin 
The SAA and the House Report to the URAA emphasize that Commerce “normally will select the rate from the inves- 
tigation, because that is the only calculated rate that reflects the behavior of exporters * * * without the discipline of an 
order * * * in place.” SAA at 890, 1994 U.S.C.C.A.N. at 4214; H.R. Rep. No. 103-826, pt. 1, at 64 (1994). “In certain 
instances, a more recently calculated rate may be more appropriate. For example, if dumping margins have declined 
over the life of an order and imports have remained steady or increased, Commerce may conclude that exporters are 
likely to continue dumping at the lower rates found in a more recent review.” Id.; see generally Michael O. Moore, Anti- 
dumping Reform in the United States—A Faded Sunset, Journal of World Trade, Aug. 1999, at 1 (discussing legislative 
history regarding application of margin in sunset reviews). 
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fact that the most recently calculated margin available for EMD from 
Greece for respondent Tosoh Hellas is zero percent, the margin prelimi- 
narily determined in the latest annual administrative review under 19 
U.S.C. § 1675(a), although the all others rate in this annual review was 
36.72 percent.'? See EMD from Greece, 64 Fed. Reg. 25,008, 25,010-11 
(Dep’t Commerce 1999) (preliminary results of antidumping duty 
admin. rev.). Eveready states that in conducting a sunset review, the 
Commission would consider the margin determined in the original in- 
vestigation, which was 36.72 percent. See EMD from Greece, 54 Fed. 
Reg. at 15,244 (setting forth margins for Tosoh Hellas and all others in 
original LTFV investigation). See also supra note 9. 

The statute, however, indicates that in a changed circumstances re- 
view the Commission may consider the sunset margin if one exists. See 
19 U.S.C. § 1677(35)(C)(iii). In fact, once the sunset margin is calculated 
it appears that is the only margin which may be used in the changed cir- 
cumstances review, because it would be the most recent margin avail- 
able of the ones listed in the statute. The statute is most naturally read 
to authorize only the use of the sunset margin itself or the preliminary 
or final margin from the original investigation, whichever is the latest 
margin. The SAA might be read as indicating that the statute means the 
Commission may consider the most recent margin of any type, including 
an annual review margin if it is the latest margin, but it is difficult to 
read the statute that way. 

Section 1677(35)(C)(iii) refers to annual review margins indirectly, 
that is, if such a margin is chosen by Commerce in a sunset review under 
section 1675a(c)(3). Reading section 1677(35)(C)(iii)’s reference to sec- 
tion 1673a(c)(3) to mean that the Commission may consider any of the 
margins listed in section 1675a(c)(3), rather than that margin chosen by 
Commerce, raises another issue. Section 1675a(c)(3) states that Com- 
merce may choose margins determined in final determinations pur- 
suant to 19 U.S.C. § 1673d, yet section 1677(35)(C)(iii) also specifically 
includes these section 1673d margins. The only apparent way to avoid 
this redundancy is to read the inclusion of section 1675a(c)(3) in section 
1677(35)(C) (ii) as referring to the sunset margin chosen by Commerce, 
and not the various types of margins which Commerce may provide to 
the Commission, as listed within section 1675a(c)(3). 

Moreover, if Congress intended that the difference in the margins 
which the Commission could consider in simultaneous sunset and 
changed circumstances reviews to be a significant difference between 
the two types of reviews, which serve the same purpose, the statute 
would be drafted with greater precision to reflect this intent. The court, 
however, need not decide whether an annual review margin not selected 
by Commerce in a sunset review can be used in a changed circumstances 


10 The same margins were applied in the just issued final results from this annual administrative review. See EMD 
from Greece, 64 Fed. Reg. 62,169, 62,175 (Dep’t Commerce 1999) 
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review if it is the latest margin.'! In this case the sunset review margin 
will be the most recent margin. Thus, in the seemingly unlikely event 
that the Commission were to employ a margins analysis in the changed 
circumstances review here, it would use the sunset margin. !2 


CONCLUSION 


The court finds that in this case the sunset review of the antidumping 
order will provide the same relief as a changed circumstances review. 
[he purpose of both reviews is to determine whether revocation of an 
antidumping order is likely to lead to a continuation or recurrence of 
material injury, and in making this determination the statute provides 
that the Commission will consider the same criteria. If the court found 
that ITC should conduct a changed circumstances review, the court 
would simply be ordering the ITC to do that which it has already done by 
initiating a full sunset review. Nothing would be gained by the institu- 
tion of a changed circumstances review. The Commission’s renewed mo- 
tion to dismiss the complaint on grounds of mootness is therefore 
cranted. 


(Slip Op. 99-127) 


SKF USA INc. AND SKF GMBH, FAG KUGELFISCHER GEORG SCHAFER AG 
AND FAG BEARINGS CorP, PLAINTIFFS AND DEFENDANT-INTERVENORS Uv. 
UNITED STATES, DEFENDANT, AND TORRINGTON CO., DEFENDANT: 
INTERVENOR AND PLAINTIFF AND NTN BEARING CORP OF AMERICA, NTN 
KUGELLAGERFABRIK (DEUTSCHLAND) GMBH, AND SNR ROULEMENTS, 
DEFENDANT-INTERVENORS 


Consolidated Court No. 97-01-00054-S 


Plaintiffs and defendant-intervenors, SKF USA Inc. and SKF GmbH (collectively 
“SKF”) and FAG Kugelfischer Georg Schafer AG and FAG Bearings Corporation (collec- 
tively “FAG”), move pursuant to Rule 56.2 of the Rules of this Court for judgment on the 
agency record challenging the Department of Commerce, International Trade Adminis- 
tration’s (“Commerce”) final determination, entitled Antifriction Bearings (Other Than 
Tapered Roller Bearings) and Parts Thereof From France, Germany, Italy, Japan, Singa- 
pore, Sweden, and the United Kingdom; Final Results of Antidumping Duty Administra- 
tive Reviews and Partial Termination of Administrative Reviews (“Final Results”), 61 
Fed. Reg. 66,472 (Dec. 17, 1996), as amended, Antifriction Bearings (Other Than Tapered 
Roller Bearings) and Parts Thereof From Germany, Italy, Japan, and the United King- 


lin any case, this issue was not fully briefed. Plaintiff should not be permitted to rely on conclusory arguments to 
defeat the motion to dismiss 


12 Plaintiff might argue that the Commission, if it were compelled to proceed with a changed circumstances review, 
would be bound to use the latest margin available at the time that the changed circumstances review should have taken 
place. First, plaintiff has not made this argument and it is not clear the court would require this. Second, plaintiff has 
not established that the changed circumstances review would have been completed prior to the availability of the sun- 
set margin. Third, the court believes it is more likely that in the absence of a sunset margin, if it were to use any margin, 
the Commission would use the 36.72 percent margin because that is what the statute seems to require, as it is the final 
original margin. (It is also the latest all others rate from the most recent annual review.) 
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dom: Amended Final Results of Antidumping Duty Administrative Reviews, 62 Fed. Reg. 
3,003 (Jan. 21, 1997). Defendant-intervenor and plaintiff, The Torrington Company 
(“Torrington”) also moves pursuant to Rule 56.2 of the Rules of this Court for judgment 
on the agency record challenging Commerce’s Final Results. 

SKF claims that Commerce erred in: (1) disregarding SKF’s negative home market bill- 
ing adjustment number two values in calculating foreign market value (“FMV”); and 
(2) including SKF’s zero-value United States transactions in its margin calculations. 

FAG claims that Commerce erred in: (1) disregarding transactions that had not failed 
its profit comparison test when calculating constructed value (“CV”) for cylindrical roller 
bearings; (2) including general and administrative (“G&A”) expenses unrelated to FAG’s 
further manufacturing activities in its calculation of increased value for further manufac- 
turing; and (3) including losses related to the sale of FAG’s Korean joint venture facility in 
its calculation of FAG’s G&A ratio. 

Torrington claims that Commerce erred in: (1) accepting FAG’s reported research and 
development costs because they were not reported on a product-specific or product-line 
basis; and (2) treating SKF’s home market billing adjustment number two values as indi- 
rect selling expenses in calculating FMV. 

Held: SKF’s motion is granted in part and denied in part. FAG’s motion is denied. Tor- 
rington’s motion is denied. The case is remanded to Commerce to: (1) exclude any transac- 
tions that were not supported by consideration from SKF’s United States sales database 
and to adjust the dumping margins accordingly; (2) apply the profit-variance test to each 
customer who failed the arm’s-length test before calculating the profit element of CV for 
FAG; and (3) remove rebates paid on sales of out-of-scope merchandise from any adjust- 
ments made to SKF’s FMV or, if no viable method can be developed, to deny such an ad- 
justment in the calculation of FMV. 

[SKF’s motion is granted in part and denied in part. FAG’s motion is denied. Torring- 
ton’s motion is denied. Case remanded. ] 


(Dated December 2, 1999) 


Steptoe & Johnson LLP (Herbert C. Shelley and Alice A. Kipel) for plaintiffs and defen- 
dant-intervenors, SKF USA Inc. and SKF GmbH. 

Grunfeld, Desiderio, Lebowitz & Silverman LLP (Max F. Schutzman, Andrew B. 
Schroth and Mark E. Pardo) for plaintiffs and defendant-intervenors, FAG Kugelfischer 
Georg Schafer AG and FAG Bearings Corporation. 

David W. Ogden, Acting Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice (Velta A. 
Melnbrencis, Assistant Director); of counsel: Mark A. Barnett, Stacy J. Ettinger, David R. 
Mason and Dean A. Pinkert, Attorney-Advisors, Office of the Chief Counsel for Import Ad- 
ministration, United States Department of Commerce, for defendant. 

Stewart and Stewart (Terence P Stewart, Wesley K. Caine, Geert De Prest and Lane S. 
Hurewitz) for defendant-intervenor and plaintiff, The Torrington Company. 

Barnes, Richardson & Colburn (Donald J. Unger and Kazumune V. Kano) for defen- 
dant-intervenors, NTN Bearing Corporation of America and NTN Kugellagerfabrik 
(Deutschland) GmbH. 

Grunfeld, Desiderio, Lebowitz & Silverman (Bruce M. Mitchell and Philip S. Gallas) for 
defendant-intervenor, SNR Roulements. 


OPINION 


TSOUCALAS, Senior Judge: Plaintiffs and defendant-intervenors, SKF 
USA Inc. and SKF GmbH (collectively “SKF”) and FAG Kugelfischer 
Georg Schafer AG and FAG Bearings Corporation (collectively “FAG”), 
move pursuant to Rule 56.2 of the Rules of this Court for judgment on 
the agency record challenging the Department of Commerce, Interna- 
tional Trade Administration’s (“Commerce”) final determination, en- 
titled Antifriction Bearings (Other Than Tapered Roller Bearings) and 
Parts Thereof From France, Germany, Italy, Japan, Singapore, Sweden, 
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and the United Kingdom; Final Results of Antidumping Duty Adminis- 
trative Reviews and Partial Termination of Administrative Reviews 
(“Final Results”), 61 Fed. Reg. 66,472 (Dec. 17, 1996), as amended, Anti- 
friction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From Germany, Italy, Japan, and the United Kingdom: 
Amended Final Results of Antidumping Duty Administrative Reviews, 
62 Fed. Reg. 3,003 (Jan. 21, 1997). Defendant-intervenor and plaintiff, 
The Torrington Company (“Torrington”) also moves pursuant to Rule 
56.2 of the Rules of this Court for judgment on the agency record chal- 
lenging Commerce’s Final Results. 

SKF claims that Commerce erred in: (1) disregarding SKF’s negative 
home market billing adjustment number two values in calculating for- 
eign market value (“FMV”); and (2) including SKF’s zero-value United 
States transactions in its margin calculations. 

FAG claims that Commerce erred in: (1) disregarding transactions 
that had not failed its profit comparison test when calculating 
constructed value (“CV”) for cylindrical roller bearings (“CRBs”); 
(2) including general and administrative (“G&A”) expenses unrelated to 
FAG’s further manufacturing activities in its calculation of increased 
value for further manufacturing; and (3) including losses related to the 
sale of FAG’s Korean joint venture facility in its calculation of FAG’s 
G&A ratio. 

Torrington claims that Commerce erred in: (1) accepting FAG’s re- 
ported research and development (“R&D”) costs because they were not 
reported on a product-specific or product-line basis; and (2) treating 
SKF’s home market billing adjustment number two values as indirect 


selling expenses (“ISE”) in calculating FMV. 

NTN Bearing Corporation of America and NTN Kugellagerfabrik 
(Deutschland) GmbH did not file a response brief to Torrington’s Rule 
56.2 motion for judgment on the agency record. SNR Roulements did 
not file any papers. 


BACKGROUND 


This case concerns the fifth administrative review of the antidumping 
duty order on antifriction bearings (other than tapered roller bearings) 
and parts thereof (“AFBs”)imported to the United States during the re- 
view period of May 1, 1993 through April 30, 1994.1 Commerce pub- 
lished the preliminary results of the subject review on December 7, 
1995. See Antifriction Bearings (Other Than Tapered Roller Bearings) 
and Parts Thereof From France, Germany, Japan, Singapore, Sweden, 
Thailand, and the United Kingdom; Preliminary Results of Antidump- 
ing Duty Administrative Reviews, Partial Termination of Administra- 
tive Reviews, and Notice of Intent to Revoke Order (“Preliminary 


1 Since the administrative reviews at issue were initiated before January 1, 1995, here, June 22, 1994 and July 15, 
1994, the applicable law is the antidumping statute as it existed prior to the amendments made by the Uruguay Round 
Agreements Act, Pub. L. No. 103-465, 108 Stat. 4809 (1994). See Torrington Co. v. United States, 68 F.3d 1347, 1352 
(Fed. Cir. 1995) 
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Results ”), 60 Fed. Reg. 62,817. Commerce published the Final Results 
on Dece oa 17, 1996. See 61 Fed. Reg. at 66,472. 


STANDARD OF REVIEW 
e Court will uphold Commerce’s final determination in an admin- 
trative review unless it is “unsupporte »d by substantial evidence on the 


sa or otherwise not in accordance with law.” 19 USS.C. 
1516a(b)(1)(B) (1994). 


DISCUSSION 


i " ? Lo 
JUTLSALCLLON 


The Court has jurisdiction over this matter pursuant to 19 U.S.C. 

§ 1516a(a)(2) and 28 U.S.C. § 1581(c) (1994). 
IT. SKF’s Claims 
A. SKF’s Home Market Billing Adjustment Number Two Values 

Title 19, United States Code, §§ 1677a and 1677b require Commerce 
to determine the price actually charged to a customer both in the home 
market, that is, FMV, and in the United States for the merchandise at 
issue. See 19 U.S.C. §§ 1677a, 1677b (1988). The actual price charged to 
a customer necessar arily includes adjustments for discounts or rebates 
paid by the company to the customer. SKF reported billing adjustment 
two in the German home market which was used for debits and credits 
related to multiple invoices, invoice lines or products. Credits to custom- 
ers were reported as negative values and decreased FMV. Debits to cus- 
tomers were reported as positive values and increased FMV. 

In the Final Results, Commerce differentiated between SKF’s posi- 
tive and negative billing adjustment values by making upward adjust- 
ments to the home market price for customer numbers that were 
gna e and disregarding the reported values for negative numbers. See 

1 Fed. Reg. at 66,498. 

SFK complains that Commerce’s treatment of billing adjustment two 
had two adverse effects. First, SKF contends that Commerce’s disparate 
treatment of negative and positive values distorted the calculation of 
FMV so that it does not fairly represent the price actually paid by Ger- 
man customers. See SKF’s Br. Supp. Mot. J. Agency R. at 8. Specifically, 
SKF argues that by rejecting the negative values, Commerce did not 
properly take into account the credits granted to customers and, there- 
fore, did not decrease FMV to the extent it should have. See id. at 8-9. 
SKF claims that the price distortion results in a skewed comparison be- 
tween home and United States prices. See id. at 17. 

Second, SKF asserts that Commerce included all positive values as di- 
rect adjustments in the margin calculations without determining 
whether they include out-of-scope merchandise. See id. at 30. SKF con- 
tends that Commerce had deviated from its principle of rejecting values 
derived from allocations by accepting the positive values. See SKF’s Br. 
Supp. Mot. J. Agency R. at 14. SKF contends that denying both the posi- 
tive and negative billing adjustments would have been “more consistent 
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with the Department’s general position that billing adjustments de- 
rived from allocations should not be allowed.” Jd. at 20. 

Commerce’s position in the Final Results, however, is that by retain- 
ing positive price adjustments and rejecting negative ones, it provides to 
respondents a disincentive “to report positive billing adjustments on an 
allocated (e.g., customer-specific) basis in order to minimize their effect 
on the margin calculations.” 61 Fed. Reg. at 66,498. 

In response to Commerce’s incentive rationale, SKF asserts that be- 
cause it “does not know in advance for which customer numbers it will 
report increases [or decreases] to FMV, * * * SKF could not manipulate 
individual values in order to achieve a beneficial result.” SKF’s Br. 
Supp. Mot. J. Agency R. at 18-19. Furthermore, SKF claims that the bill- 
ing adjustment “is granted in a manner such that transaction-specific 
reporting is not feasible.” Id. at 5. The method used by SKF consists of 
totaling the credits and debits issued to a customer, dividing that total by 
the total sales to the customer number and applying the resulting factor 
to each reported sale to that customer number. See id. 

SKF stipulates that it made no attempt to exclude out-of-scope mer- 
chandise from the positive or negative values because such action was 
not feasible. See id. at 31 n.25. Consequently, SKF demands that if Com- 
merce determines that billing adjustment two contains out-of-scope 
merchandise, it must reject all values, whether positive or negative. See 
SKF’s Br. Supp. Mot. J. Agency R. at 30-31. Alternatively, SKF asks the 
Court to require Commerce to accept both positive and negative values 
as direct adjustments to FMV. See id. at 31. 

Commerce argues that because SKF did not tie the adjustments to 
specific transactions nor grant them as a fixed percentage across sales, 
the negative adjustments were properly denied. See Def.’s Partial Opp’n 
to Pls.’ Mots. J. Agency R. at 2-3. Commerce also argues that the accep- 
tance of the positive values was proper because they increased FMV “to 
SKF’s detriment consistent with the principle that a party should not 
benefit from its non-compliance with Commerce’s request for informa- 
tion.” Id. at 3. 

In essence, SKF’s main argument is that, because Commerce chose to 
accept SKF’s positive adjustments, it must accordingly accept the nega- 
tive adjustments. In the alternative, SKF argues that Commerce should 
have rejected the positive adjustments since it rejected the negative ad- 
justments. The Court finds that these propositions, however, are not re- 
flected in the law. There is no requirement that Commerce treat 
modifications that increase respondent’s dumping margin and adjust- 
ments that decrease the margin in the same manner. Rather, the law 
supports the opposite conclusion. See SSAB Svenskt Stal AB v. United 
States,21 CIT __, __, 976 F. Supp. 1027, 1032 (1997) (upholding 
Commerce’s selection of highest packing costs reported by respondent 
for United States sales with no accompanying deduction of packing ex- 
penses for FMV); see also INA Walzlager Schaeffler KG v. United States, 
21CIT__,__, 957 F Supp. 251, 265-68 (1997) (remanding to Com- 
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merce to deny negative billing adjustments with no corresponding in- 
structions regarding positive adjustments), opinion after remand, Slip 
Op. No. 97-141, 1997 WL 614300 (CIT Sept. 29, 1997), aff'd sub nom, 
SKF USA Inc. v. INA Walzlager Schaeffler KG, 180 F.3d 1370 (Fed. Cir. 
1999). This is particularly true when Commerce is given data that is not 
responsive to its request for information, or when the respondent sub- 
mits information in an improper form. 

In INA, for example, Commerce treated certain home market ex- 
penses, including negative billing adjustments reported by arespondent 
on a customer-specific basis, as indirect billing expenses. Commerce 
treated positive billing adjustments as direct expenses to be deducted 
from FMV. See id. at 265. This Court held that negative home market 
adjustments could not be treated as indirect expenses because, by their 
very nature, the adjustments constituted direct expenses. See id. at 267. 
The Court, therefore, remanded to Commerce to deny any adjustment 
to FMV for the respondent’s negative billing adjustment because the ad- 
justment was improperly recorded. See id. at 268. 

INA held that both positive and negative adjustments have the same 
nature, that is, both types are direct adjustments to FMV and must be 
reported in a particular manner. Jd. at 267. Although INA did not ex- 
pressly address the issue of disparate treatment of positive and negative 
billing adjustments, the Court’s order in INA remanding to Commerce 
to deny adjustments to FMV for respondent’s negative billing adjust- 
ments only clearly indicates the Court’s position that the law does not 
require either a blanket denial or a uniform acceptance of positive and 
negative billing adjustments to FMV. 

Having decided that positive and negative adjustments need not be 
treated in the same manner, the Court addresses Commerce’s denial of 
the negative billing adjustments first. The Court recognizes that it is 
well-established that Commerce’s decision to deny a direct adjustment 
to FMV is reasonable and proper if the adjustment sought is not re- 
ported on either a transaction-specific basis or as a fixed and constant 
percentage of the sales price of all transactions for which it was repor- 
ted. See SKF USA Inc. v. United States, 19 CIT 625, 633, 888 F. Supp. 
152, 159 (1995); SKF USA Inc. v. United States, 19 CIT 79, 86, 875 F. 
Supp. 847, 853 (1995); SKF USA Inc. v. United States, 19 CIT 54, 65, 874 
F Supp. 1395, 1405 (1995). “The party seeking a direct price adjustment 
bears the burden of proving entitlement to such an adjustment.” SKF 
USA Inc. v. United States, 180 F.3d 1370, 1377 (1999) (citing Fujitsu 
General Ltd. v. United States, 88 F.3d 1034, 1040 (Fed. Cir. 1996)). 

Because SKF’s improper reporting made it impossible for Commerce 
to determine if the claimed adjustment pertained to the subject mer- 
chandise, Commerce determined that SKF had not met its burden. The 
Court finds, therefore, that Commerce properly declined to make the 
negative adjustments because of SKF’s failure to tie the expenses to spe- 
cific transactions or products. See Torrington Co. v. United States, 82 
F.3d 1039, 1050-51 (Fed. Cir. 1996) (“Torrington I”). 
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The Court, however, finds that Commerce properly accepted the posi- 
tive billing adjustment. SKF itself indicated that there were positive 
billing adjustments which increased the dumping margins. Commerce 
exercised its discretion to grant the adjustment as reported. Prohibiting 
Commerce from granting the positive adjustment in this case, especially 
when the adjustment was reported by respondent, would limit Com- 
merce’s ability to obtain the information it requires in the appropriate 
form. As Commerce stated in the Final Results, if Commerce disre- 
garded positive billing adjustments, “respondents would have no incen- 
tive to report these adjustments on a transaction-specific basis, as 
requested.” 61 Fed. Reg. at 66,498. 

The Court, therefore, finds Commerce’s application of the billing ad- 
justments to be a proper exercise of its authority to grant or deny adjust- 
ments. Because Commerce’s decision to grant the positive adjustment 
and to deny the negative adjustment was in accordance with law, Com- 
merce’s determination is affirmed. 


B. SKF’s Zero-Value United States Transactions 


SKF argues that in light of NSK Ltd. v. United States, 115 F.3d 965, 
975 (Fed. Cir. 1997), the Court should remand the matter to Commerce 
to exclude SKF’s zero-value transactions from the margin calculations. 
See SKF’s Br. Supp. Mot. J. Agency R. at 32. SKF’s rationale is that 
United States transactions at zero value, such as prototypes and sam- 
ples, do not constitute true sales and, therefore, should be cacluded from 
the margin calculations pursuant to NSK. See id. at 32-33. The identi- 
cal issue was decided by this Court in SKF USA Inc. v. United States, 23 
CIT , slip Op. 99-56, 1999 WL 486537 (June 29, 1999). 

Torrington concedes that a remand may be necessary in light of NSK, 
but argues that further factual inquiry by Commerce is necessary to de- 
termine whether the zero-price transactions were truly without consid- 
eration or if they were matched to sales above fair value in an effort to 
allow the customer to purchase merchandise below fair value. See Tor- 
rington’s Opp’n to SKF and FAG’s Mots. J. Agency R. at 12-13. Torring- 
ton argues that only if the transactions are truly without consideration 
can they fall within NSK’s exclusion. See id. 

Commerce concedes that the case should be remanded to Commerce 
to exclude the sample transactions for which SKF received no consider- 
ation from SKF’s United States sales database. See Def.’s Partial Opp’n 
to Pls.’ Mots. J. Agency R. at 28. 

Commerce is required to impose antidumping duties upon merchan- 
dise that “is being, or is likely to be, sold in the United States at less than 
its fair value.” 19 U.S.C. § 1673(1) (1988). A zero-priced transaction does 
not qualify as a “sale” and, therefore, by definition cannot be included in 
Commerce’s FMV calculation. See NSK, 115 F.3d at 975 (holding “that 
the term sold * * * requires both a transfer of ownership to an unrelated 
party and consideration”). Thus, the distribution of AF Bs for no consid- 
eration falls outside the purview of 19 U.S.C. § 1673. Consequently, the 
Court remands to Commerce to exclude any transactions that were not 
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supported by consideration from SKF’s United States sales database, 
and to adjust the dumping margins accordingly. 
III. FAG’s Claims 
A. The CV Profit Calculation 
In making its CV calculation, Commerce is required to include an 
amount for profit. See 19 U.S.C. § 1677b(e)(1)(B). The amount for profit 
must be “equal to that usually reflected in sales of merchandise of the 
same general class or kind as the merchandise under consideration 
which are made by producers in the country of exportation, in the usual 
commercial quantities and in the ordinary course of trade.” Id. 
Congress has also provided that certain transactions may be disre- 
garded in the calculation of CV. See 19 U.S.C. § 1677b(e)(2). Specifically, 
the statute provides: 


a transaction directly or indirectly between [related parties] may be 
disregarded if, in the case of any element of value required to be con- 
sidered, the amount representing that element does not fairly re- 
flect the amount usually reflected in sales in the market under 
consideration of merchandise under consideration. If a transaction 
is disregarded under the preceding sentence and there are no other 
transactions available for consideration, then the determination of 
the amount required to be considered shall be based on the best evi- 
dence available as to what the amount would have been if the trans- 
action had occurred between [unrelated parties]. 


Id. 

Commerce conducts the arm’s-length test on aclass-or-kind basis and 
compares sales prices to related parties with sales prices to unrelated 
parties in the same market. See Final Results, 61 Fed. Reg. at 66,493. 
Commerce does not automatically reject related-party sales that fail the 
arm’s-length test. See id. Such sales, however, may be disregarded if the 
amount of an element of value that must be considered “‘does not fairly 
reflect the amount usually reflected in sales in the market under consid- 
eration.’” Id. (quoting 19 U.S.C. § 1677b(e)(2)). Commerce employed 
the following method to examine that possibility: 


([Wle compared profit on sales to related parties that failed the 
arm’s-length test to profit on sales to unrelated parties. If the profit 
on sales to related parties varied significantly from the profit on 
sales to unrelated parties, we disregarded related-party sales for 
the purposes of calculating profit for CV. We first calculated profit 
on sales to unrelated parties on a class-or-kind basis. If the profit on 
these sales was less than the statutory minimum[,] * * * we used 
the * * * minimum in the calculation of CV. If the profit on these 
sales was equal to or greater than the * * * minimum, we calculated 
profit on the sales to related parties that failed the arm’s-length test 
and compared it to the profit on sales to unrelated parties as de- 
scribed above. If the profits on such sales to related parties varied 
significantly from the profits on sales to unrelated parties, we ex- 
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cluded those related-party sales for the purpose of calculating profit 
on CV. 
Final Results, 61 Fed. Reg. at 66,493. 

FAG argues that 19 U.S.C. § 1677b(e)(2) requires “Commerce to re- 
view sales for use in constructed value calculations on a transaction-by- 
transaction basis, and Commerce is only authorized to disregard those 
particular transactions that do not fairly reflect the usual profit amount 
or other value element under consideration.” FAG’s Br. Supp. Mot. J. 
Agency R. at 7-8. FAG complains that instead of merely disregarding 
transactions that failed the arm’s-length test, Commerce discarded 
FAG’s entire class or kind profit calculation and recalculated CV profit 
for CRB sales. See id. at 5. FAG claims that Commerce had the ability to 
isolate transactions that did not reflect normal profit levels and should 
have exercised that ability to disregard only those transactions and use 
the remaining sales instead of recalculating profit. See id. at 9-10. FAG 
argues that Commerce’s resort to best evidence available was unlawful. 
See id. at 9. 

Torrington maintains that Commerce was correct in resorting to 
FAG’s home-market sample to calculate a profit for use in the CV cal- 
culations. See Torrington’s Opp’n to SKF and FAG’s Mots. J. Agency R. 
at 16. Torrington contends that Commerce properly refused to use 
FAG’s class or kind data because it possibly contained transactions that 
failed the arm’s-length test. See id. Torrington maintains that Com- 
merce had reasonable grounds “to base its CV profit calculation on 
FAG’s home-market sales database minus sales failing the arm’s-length 
test.” Id. at 17. 

In its brief, Commerce supports its method of calculating profit, but 
requests a remand for another reason. See Def.’s Partial Opp’n to Pls.’ 
Mots. J. Agency R. at 31-32. Specifically, Commerce contends that: 


[t]he fact that Commerce performed the arm’s-length test on a cus- 
tomer-specific basis during the fifth review * * * necessitates a re- 
mand so that the basis of the profit-variance test can be consistent 
with the basis of the arm’s-length test. Commerce’s profit-variance 
test in this review grouped together all of the customers which 
failed the arm’s-length test rather than applying the profit-vari- 
ance test to each individual customer which failed the arm’s-length 
test. If Commerce were permitted to do the latter upon remand, 
then, where the sales to a related customer “fail” the arm’s-length 
test, the profit on all of the sales to that related customer will be 
compared to the profit on unrelated party sales. 
Id. at 31. 

The issue confronting the Court is whether Commerce may properly 
disregard FAG’s class or kind data and recalculate profit on the basis of 
arm’s-length sales to related parties and sales to unrelated parties. 
There is nothing in the statute that prevents Commerce from relying on 
arm’s-length sales to related parties and sales to unrelated parties when 
Commerce finds that reported transactions do not fairly reflect the val- 
ue of the transactions being considered. See 19 U.S.C. § 1677b(e)(2). Ad- 
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ditionally, there is nothing in the legislative history of § 1677b(e)(2) 
which prohibits Commerce from resorting to such sales as the best evi- 
dence available. Because Congress is silent on the particular issue facing 
the Court, the Court’s next task is to examine Commerce’s actions to de- 
termine whether they reflect a reasonable interpretation of 
§ 1677b(e)(2). See Koyo Seiko Co. v. United States, 36 F.3d 1565, 1573 
(Fed. Cir. 1994) (citing Chevron U.S.A. Inc. v. Natural Resources Defense 
Council, Inc., 467 U.S. 837 (1984)). 

This Court’s decision in INA Walzlager Schaeffler KG v. United 
States,21CIT__, 957 F Supp. 251 (1997), opinion after remand, Slip 
Op. No. 97-141, 1997 WL 614300 (CIT Sept. 29, 1997), aff'd sub nom, 
SKF USA Inc. v. INA Wailzlager Schaeffler KG, 180 F.3d 1370 (Fed. Cir. 
1999), is instructive. In that case, INA opposed Commerce’s use of such 
or similar merchandise in its calculation of profit. See INA, 21 CIT at 
___, 957 F Supp. at 257. INA argued that “home market sales of such or 
similar merchandise are not representative of home market sales of the 
entire class or kind of merchandise,” as required by 19 U.S.C. 
§ 1677b(e). Jd. Commerce replied that it could not use the class or kind 
data because the variance in profit amounts “tainted the profit calcu- 
lated by INA for the class or kind of merchandise.” Jd. at 258. This Court 
agreed, and approved of Commerce’s resort to such or similar sales as 
the best evidence available. See id. at 259. In doing so, this Court re- 
jected INA’s argument that the best evidence available was INA’s sub- 
mitted general class or kind profit information since it would be illogical 
to “have Commerce use the very information that [it] rejected as unrep- 
resentative of the sales under consideration as best evidence available.” 
INA, 21 CIT at__, 957 F. Supp. at 259. 

Similarly, the Court rejects FAG’s argument that Commerce is not 
permitted to resort to arm’s-length sales to related parties and sales to 
unrelated parties. Commerce was unable to use FAG’s reported profit 
because FAG’s data contained sales to related parties “at below arm’s- 
length prices and because the profit in the aggregate on these sales was 
significantly lower than the profit on other sales.” Def.’s Partial Opp’n 
to Pls.’ Mots. J. Agency R. at 29. Additionally, Commerce could not calcu- 
late profit on a class or kind basis (i.e., on all of FAG’s sales during the 
period of review) because Commerce only had data on record for the re- 
ported sales. See id. at 33. Thus, Commerce “recalculated profit on the 
basis of the other sales (both arm’s-length sales to related parties and 
sales to unrelated parties).” Id. at 29. 

As in INA, it would be illogical for this Court to require Commerce to 
use FAG’s class or kind data as the best evidence available since Com- 
merce found that the data contained sales to related parties that failed 
the arm’s-length test and whose profit varied from the profit on other 
sales. FAG’s suggestion that Commerce extract the transactions that do 
not reflect normal profit levels from the class or kind data is not viable 
since Commerce only has data on record for the reported sales. Thus, the 
Court finds that Commerce’s resort to arm’s-length sales to related par- 
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ties and sales to unrelated parties as the best evidence available is in ac- 
cordance with the law. 

Although the Court finds that Commerce’s method of calculating 
profit is proper, the Court grants Commerce’s request for a remand. 
Commerce is directed to apply the profit-variance test to each customer 
who failed the arm’s-length test in order to ensure that the profit-vari- 
ance test is consistent with the arm’s-length test. 


B. G&A Expenses in the Calculation of Increased Value for 
Manufacturing 


Title 19, United States Code, § 1677a(e)(3) provides that the export- 
er’s sale price shall be reduced by the amount of: 


any increased value, including additional material and labor, re- 
sulting from a process of manufacture or assembly performed on 
the imported merchandise after the importation of the merchan- 
dise and before its sale to a person who is not the exporter of the 
merchandise. 


Commerce’s regulations provide that additional adjustments to the ex- 
porter’s sales price may consist of reductions for: 


[a]ny increased value resulting from a process of production or as- 
sembly performed on the merchandise after importation and before 
sale to a person who is not the exporter of the merchandise, which 
value the Secretary generally will determine from the cost of mate- 
rial, fabrication, and other expenses incurred in such production or 
assembly. 


19 C.ER. § 353.41(e)(3) (1989).? 

FAG “included the portion of group administrative expenses related 
to production” in its calculation of increased value for further manufac- 
tured products, but “did not include that portion of home market in- 
curred group G&A related to sales.” FAG’s Br. Supp. Mot. J. Agency R. at 
10. FAG maintains that the group market G&A related to sales, which 
consisted of group-level headquarters expenses and broadly-based 
R&D, was incurred in the home market and, therefore, did not relate to 
the further manufacturing in the United States. See id. at 11. FAG as- 
serts that “only those G&A expenses directly related to the further 
manufacturing activity in the United States should be included in the 
calculation of ‘increased value’ under section 1677a(e)(3).” Id. at 12. 

Torrington argues that a general expense cannot be attributed to a 
particular sale but may benefit the entire company, including the fur- 
ther manufacturing operation in the United States. See Torrington’s 
Opp’n to SKF and FAG’s Mots. J. Agency R. at 23. Torrington contends, 
therefore, that Commerce’s decision to allocate a portion of FAG’s head- 
quarter expenses to the United States operations was reasonable since 
the expenses were allocable to operations in the United States. See id. 


2 The Court must use the regulations in effect during the period of review. Citations to the Code of Federal Regula- 
tions, therefore, are to the regulations in effect during 1993-94. See Corrections, 54 Fed. Reg. 13,977 (Apr. 6, 1989) 
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Commerce included the sales-related G&A in the further manufac- 
turing calculation, finding that: 


group-level headquarters expenses and broadly based R&D benefit 
all group members, including U.S. subsidiaries engaged in adding 
value. While FAG Germany reported such:expenses for the cost of 
the parts imported, it did not include such expenses in the cost of 
further processing in the United States. In addition, we consider 
these expenses to affect the processing cost in the United States as 
well as support sales. Therefore, we have recalculated the G&A ex- 
penses for further processing in the United States to include group- 


level headquarters expenses and broadly based R&D expenses. 


Final Results, 61 Fed. Reg. at 66,506. Commerce maintains that it is 
proper to include expenses not directly related to production or assem- 
bly, such as salaries of non-sales personnel, that “are by their very na- 
ture not directly incurred in production or assembly activities.” Def.’s 
Partial Opp’n to Pls.’ Mots. J. Agency R. at 34. Commerce argues that 
including such expenses is proper because they indirectly benefit the 
production operations. See id. 

The issue confronting the Court is whether Commerce may properly 
include group-level headquarters expenses and broadly-based R&D in 
the calculation of increased value for further manufacturing. Neither 
the antidumping statute nor Commerce’s own regulations prohibit the 
reduction of exporter’s sales price by any increased value attributable to 
group-level headquarters expenses and broadly-based R&D. See 19 
U.S.C. § 1677a; 19 CFR § 353.41. Additionally, there is nothing in the 
legislative history of § 1677a which prohibits such action. Because Con- 
gress is silent on the particular issue facing the Court, the Court’s next 
task is to examine Commerce’s actions to determine whether they re- 
flect a reasonable interpretation of § 1677a(e)(3). See Koyo Seiko, 36 
F.3d at 1573 (citing Chevron U.S.A. Inc. v. Natural Resources Defense 
Council, Inc., 467 U.S. 837 (1984)). 

The Court finds that including group-level headquarters expenses 
and broadly-based R&D in the calculation of increased value for further 
manufacturing is a reasonable construction of § 1677a(e)(3) and that 
Commerce’s decision was in accordance with law. Commerce included 
the group-level headquarters expenses and broadly-based R&D because 
it determined that they imputed a benefit to United States subsidiaries 
for both the processing cost and support sales. See Final Results, 61 Fed. 
Reg. at 66,506. Thus, the increase in value from the expenses was direct- 
ly linked to the “process of manufacture and assembly” as contemplated 
by the applicable statute. 19 U.S.C. § 1677a(e)(3). Accordingly, Com- 
merce’s determination is affirmed. 


C. The Losses Related to the Sale of FAG’s Korean Joint Venture Facility 


FAG argues that the loss from the sale of a joint-venture facility in Ko- 
rea should not have been included in G&A because the facility was not 
involved with the production of the merchandise at issue. See FAG’s Br. 
Supp. Mot. J. Agency R. at 13. In response, Torrington argues that the 





U.S. COURT OF INTERNATIONAL TRADE 79 


loss was properly included because the company’s activities as a whole, 
including those of a parent company or other division, should be ac- 
counted for in G&A. See Torrington’s Opp’n to SKF and FAG’s Brs. 
Supp. Mots. J. Agency R. at 26. 

Title 19, United States Code, § 1677b(e)(1)(B) requires Commerce to 
calculate G&A expenses for CV using an amount “equal to that usually 
reflected in sales of merchandise of the same general class or kind as the 
merchandise under consideration which are made by producers in the 
country of exportation.” The statute does not define G&A nor specify 
how it should be allocated. See id. When Congress remains silent on a 
specific issue, the Court will defer to Commerce’s interpretation of a 
statutory provision, as long as it is based on a permissible construction 
of the statute. See Chevron, 467 U.S. at 843-44. 

In the Final Results, Commerce had determined that the loss from the 
sale of the Korean facility was to be included in FAG’s G&A expenses. 
Commerce included the loss because it “relates to the overall operation 
of the company [and,] [t]herefore, it is most appropriately characterized 
as a G&A expense.” 61 Fed. Reg. at 66,497. Commerce allocated the loss 
“on the basis of all costs incurred by the company during the [period of 
review], including non-subject merchandise.” Id. 

The issue is whether Commerce properly included the loss from the 
sale of the Korean facility in FAG’s G&A even though the facility was not 
involved in the production of the subject merchandise. The Court finds 
that U.S. Steel Group v. United States,22 CIT __, 998 F. Supp. 1151 
(1998), is instructive. The issue in U.S. Steel was whether Commerce 
properly included an offset for “miscellaneous income” in calculating 
G&A for cost of production where the “miscellaneous income” was re- 
lated to the general operations of the company. U.S. Steel, 22 CIT at 
____, 998 F. Supp. at 1153. The Court found that G&A expenses “ ‘relate 
to the activities of the company asa whole rather than to production pro- 
cess.” Id. at _, 998 F. Supp. at 1154 (quoting Rautaruukki Oy v. 
United States, Slip Op. No. 95-56, 1995 WL 170399 (CIT Mar. 31, 1995)). 
The Court upheld “Commerce’s decision that offsets to G&A expenses 
should also be related to the company’s general operations.” Jd. In 
upholding Commerce’s determination, the Court agreed with Com- 
merce that “limiting offsets to G&A expenses to income from activities 
related to ‘production of the subject merchandise’ would be inconsistent 
with the accounting allocation concept of G&A expenses.” Id. at __, 
998 F Supp. at 1153-54. 

Similarly, the Court finds that FAG’s request to exclude the loss from 
the sale of the Korean facility from the calculation of G&A in this case 
would be inconsistent with the accounting allocation concept of G&A 


3 In its brief, however, Commerce changed its position and agreed with FAG that the “loss should not be included in 
FAG’s G&A ratio because the operations of the joint venture were unrelated to the production of the subject merchan- 
dise.” Def.’s Partial Opp’n to Pls.’ Mots. J. Agency R. at 35-36. The Court, however, cannot rely on the post-hoc position 
advanced by Commerce in its brief as the basis to uphold or overturn its administrative actions because “an agency’s 
discretionary order [must] be upheld, if at all, on the same basis articulated in the order by the agency itself.” Burling- 
ton Truck Lines, Inc. v. United States, 371 U.S. 156, 169 (1962). 
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expenses. G&A expenses are those which relate to the overall operation 
of the company; by their very nature, therefore, they are not directly 
traceable to any one specific product or group of merchandise. Contrary 
to FAG’s contentions, there is no requirement that the Korean facility 
have been involved with the production of the subject merchandise in 
order for the expense from its loss to be included in G&A expenses. All 
that Commerce needed to find was that the loss could be properly char- 
acterized as a G&A expense in order to allocate part of the expense to the 
subject merchandise, and this is exactly what Commerce did. See Final 
Results, 61 Fed. Reg. at 66,497. Accordingly, the Court finds that Com- 
merce’s decision to include the loss because it relates to the overall op- 
eration of the company results from a reasonable construction of 
§ 1677b(e)(1)(B). Commerce’s determination is affirmed. 


IV. Torrington’s Claims 
A. FAG’s Reported R&D Costs 


Torrington argues that FAG failed to comply with Commerce’s ques- 
tionnaire in calculating R&D costs by means of a broadly based factor 
rather than on a product-specific or product-line basis. See Torrington’s 
Br. Supp. Mot. J. Agency R. at 4. Specifically, Torrington claims that 
“FAG reported product-line R&D based on expenses for all roller bear- 
ing products|[,] * * * fail{ing] to distinguish among specific products or 
product lines, as the questionnaire requested,” or even among the dif- 
ferent types of bearings. Jd. at 7. Torrington contends that “aggregate 
allocation of product-specific R&D expenses is allowable only where the 
record contains evidence that R&D expenses relating to one product line 
equally benefitted other product lines,” and that is not the situation 
here. Id. at 7-8. 

FAG disputes Torrington’s contentions, arguing that Torrington took 
Commerce’s instruction that the respondent should “report ‘specific 
product or product line’ R&D for all products under review” out of con- 
text. FAG’s Resp. to Torrington’s Br. Supp. Mot. J. Agency R. at 3-4 (in- 
ternal quotations omitted). FAG contends that the questionnaire 
actually instructs the respondent to calculate R&D with a broadly based 
factor by requiring that “‘[g]eneral R&D for the company which is not 
related to a specific product or product line should be allocated to all 
products of the company and included in general expenses.’” Id. at 4. 
FAG maintains that it cannot isolate R&D expenses to any specific 
group of goods. See id. at 6. 

The Court finds that Commerce’s acceptance of FAG’s allocation was 
in accordance with law. Commerce found upon verification that “allo- 
cating FAG Germany’s R&D expenses on a product-specific basis would 
not be feasible because a large portion of R&D projects are on-going and 
benefit more than one product or category of products.” Final Results, 
61 Fed. Reg. at 66,491. Commerce found that FAG’s allocation method 
was appropriate because “to the extent possible, R&D expenses have 
been assigned directly to particular manufacturing and distribution 
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cost-center areas.”* Jd. Thus, Commerce made the most appropriate al- 
location of FAG’s R&D expenses under the circumstances. The Court 
does not find that such action was unreasonable, nor will it require a 
more specific allocation where Commerce has determined that none is 
possible. Accordingly, Commerce’s determination is affirmed. 


B. SKF’s Home Market Rebate Number Two Values 


SKF made rebate payments to certain of its “dealer/distributor cus- 
tomers to compensate them for competitive conditions in the German 
market.” Final Results, 61 Fed. Reg. at 66,502. By granting them sup- 
port rebate payments if they did not meet the minimum profit level, 
SKF insured that its dealers/distributors would reap an overall mini- 
mum profit level. See SKF’s Resp. to Torrington’s Br. Supp. Mot. J. 
Agency R. at 17. Because the rebates were based on sales by SKF’s cus- 
tomers rather than to SKF’s customers, SKF states that “payment can 
only be allocated over the entire sales base to the dealer/distributor.” Fi- 
nal Results, 61 Fed. Reg. at 66,502. SKF asks the Court to remand to 
Commerce with instructions to allow rebate two as a direct deduction 
from price instead of as an ISE. See SKF’s Resp. to Torrington’s Br. 
Supp. Mot. J. Agency R. at 21. 

Commerce determined that the rebate expense was not directly re- 
lated to sales by SKF to its customers and, therefore, was treated as an 
ISE adjustment pursuant to Zenith Elecs. Corp. v. United States, 77 F.3d 
426 (Fed. Cir. 1996). See Final Results, 61 Fed. Reg. at 66,502. Com- 
merce explained that the rebate was a “promotional expense that does 
not relate to any particular sale by SKF Germany and does not vary with 
the quantity of merchandise that SKF Germany sells.” Jd. 

Torrington argues that Commerce improperly treated SKF’s home 
market rebate number two values as ISEs in calculating FMV and it 
should have denied the claimed adjustment to FMV. See Torrington’s Br. 
Supp. Mot. J. Agency R. at 12. Torrington cites Torrington I, 82 F.3d at 
1050-51, for the proposition “that Commerce may deduct direct ex- 
penses from FMV when they are properly reported on a transaction-spe- 
cific basis, but that, if not so reported, Commerce may not treat such 
expenses as if they were indirect selling expenses.” Torrington’s Br. 
Supp. Mot. J. Agency R. at 13. 

The issue centers around the proper categorization of rebate two as 
either a direct or indirect expense. A direct expense applied as an adjust- 
ment to FMV is inherently an expense which either varies with the 
quantity sold, Zenith, 77 F.3d at 431, or is “related to a particular sale,” 
Torrington Co. v. United States, 68 F.3d 1347, 1353 (Fed. Cir. 1995) 
(“Torrington IT”). An indirect expense is one that does not vary with the 


examine R&D figures used for FAG’s COP and CV to ascertain whether FAG’s al 
for establishing R&D costs for subject merchandise.” Def.'s Partial Opp’n to Pls.’ 
however, cannot rely on the post-hoc position advanced by Commerce in its brief < 
administrative actions because “an agency’s discretionary order [must] be uph 
lated in the order by the agency itself.” Burlington Truck Lines, Inc Init 





82 CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 52, DECEMBER 29, 1999 


quantity sold, Zenith, 77 F3d at 431, or is “not related to a particular 
sale,” Torrington II, 68 F.3d at 1353. 

SKF concedes that rebate two is “not ‘direct’ in a transaction-specific 
sense” since it does not directly relate to particular sales by SKF nor 
does it vary with the quantity of merchandise sold by SKF. SKF’s Resp. 
to Torrington’s Br. Supp. Mot. J. Agency R. at 18. Because “rebate 2 is 
structured to be paid in relation to SKF’s customers’ resales, it is impos- 
sible to establish a direct correlation between a single SKF sale and the 
later resales by that SKF customer (which resales may include a bearing 
sold by SKF in the initial transaction).” Id. at 6. Nevertheless, SKF ar- 
gues that rebate two should be treated as a direct expense because it is “ 
‘direct’ in a customer-specific sense.” Jd. at 18. 

SKF misses the mark. SKF itself conceded that the rebate expense 
cannot properly be classified as a direct expense, since it does not direct- 
ly relate to particular sales by SKF nor does it vary with the quantity of 
merchandise sold by SKF. Commerce’s decision to treat SKF’s rebate 
two as an indirect expense is in accordance with law since the record 
shows that rebate two does not vary with the quantity sold, Zenith, 77 
F.3d at 431, nor is it “related to a particular sale,” Torrington II, 68 F.3d 
at 1353. 

The Court finds that the fact that the rebate varies with the quantity 
of merchandise sold by SKF’s dealers/distributors is irrelevant. SKF’s 
references to the way the rebate is structured to be paid and its alloca- 
tion method do not alter the indirect character of the rebate because the 
direct or indirect character of an expense has nothing to do with the par- 
ticular allocation method chosen by the respondent to report the ex- 
pense. See Torrington I, 82 F.3d at 1051. 

Although Commerce correctly treated the rebate as an indirect ex- 
pense, it made no determination that the rebate was granted for in- 
scope merchandise only. Payment was “allocated over the entire sales 
base to the dealer/distributor.” Final Results, 61 Fed. Reg. at 66,502. 
The Court, therefore, remands the matter to Commerce to use a method 
which removes rebates paid on sales of out-of-scope merchandise from 
any adjustments made to FMV or, if no viable method can be developed, 
to deny such an adjustment in its calculation of FMV. See Torrington Co. 
v. United States, 19 CIT 403, 421, 881 F. Supp. 622, 640 (1995). 


CONCLUSION 


The case is remanded to Commerce to: (1) exclude any transactions 
that were not supported by consideration from SKF’s United States 
sales database and to adjust the dumping margins accordingly; (2) apply 
the profit-variance test to each customer who failed the arm’s-length 
test before calculating the profit element of CV for FAG; and (3) remove 
rebates paid on sales of out-of-scope merchandise from any adjustments 
made to SKF’s FMV or, if no viable method can be developed, to deny 


such an adjustment in the calculation of FMV. Commerce is affirmed in 
all other respects. 
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OPINION 

RESTANI, Judge: This matter is before the court on the motion of plain- 
tiff, GSA, S.r.1. (“GSA”), for judgment upon the agency record, pursuant 
to USCIT Rule 56.2. GSA seeks a remand to the International Trade Ad- 
ministration of the Department of Commerce (“Commerce”) to recon- 
sider certain determinations made in the termination of GSA’s new 
shipper review.! Certain Pasta from Italy: Termination of New Shipper 
Antidumping Duty Administrative Review, 62 Fed. Reg. 66,602, 
66,602-03 (Dep’t Commerce 1997) [hereinafter “Review Termina- 
tion”). 

Specifically, GSA alleges that Commerce violated its due process 
rights by failing to provide it with a hearing, decided to terminate the 
new shipper review without substantial evidence, and failed to follow its 
own procedures for antidumping duty investigations. The court will ad- 
dress each of these arguments in turn. 


JURISDICTION AND STANDARD OF REVIEW 
The court has jurisdiction pursuant to 28 U.S.C. § 1581(c) (1994). 
New shipper review determinations are judicially reviewable pursuant 
to 19 U.S.C. § 1516a(a)(2)(B)(iii) (1994). The court will hold unlawful 
those determinations which are unsupported by substantial evidence or 
otherwise not in accordance with law. 19 U.S.C. § 1516a(b)(1)(B)(i) 
(1994). 


I. Commerce Did Not Violate GSA’s Due Process Rights By 

Terminating The New Shipper Review Without A Hearing 
BACKGROUND 

GSA is a trading company in Italy. Review Termination, 62 Fed. Reg. 

at 66,602. GSA receives orders from its customers, arranges for the pro- 


1 New shippers are defined under the Uruguay Round Agreements Act (“URAA”) as exporters or producers who 
demonstrate in a request for a new shipper review that they: (i) did not export merchandise to the United States (or in 
the case of a regional industry, the region concerned) during the original period of investigation; and (ii) are not affili- 
ated with any exporter or producer who did export merchandise to the United States (or the region concerned) during 
that period, including those not examined during that period. Statement of Administrative Action (“SAA”) accompany- 
ing the URAA, H.R. Rep. No. 103-826(I), 656, 875, reprinted in 1994 U.S.S.C.A.N. 3773, 4203 (1994) 
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duction of pasta at a factory or factories and then arranges for trans- 
portation to the appropriate customer. See Questionnaire Response to 
Section A (Mar. 26, 1997), at 9, C.R. Doc. 2, Def.’s App., Ex. 23, at 3. On 
January 31, 1997, GSA requested that Commerce conduct a new shipper 
review on certain pasta from Italy. Review Termination, 62 Fed. Reg. at 
66,602. Accordingly, on February 27, 1997, Commerce initiated a new 
shipper administrative review for the period from July 1, 1996 through 
January 31, 1997. Certain Pasta From Italy: Initiation of New Shipper 
Antidumping Duty Administrative Review, 62 Fed. Reg. 8,927 (Dep’t 
Commerce 1997). 

In its response to Commerce’s questionnaire, GSA related that it 
made sales to the United States through its US. affiliate, JCM, Ltd. 
(“JCM”). Questionnaire Response to Section A (Mar. 27, 1997), at 17, PR. 
Doc. 16, Pl.’s App., Ex. 15, at 2. GSA identified one and only one unaffili- 
ated producer (“Company A”)? from which it purchased pasta during 
the period of review (“POR”). Commerce Memorandum (June 138, 1997), 
at 1-2, C.R. Doc. 8, Def.’s App., Ex. 24, at 1-2. GSA stated that neither 
GSA nor JCM disclosed to the producer the destination of its products. 
Questionnaire Response to Section A (Mar. 27 1997), at 17, Pl.’s App., Ex. 
12a 2. 

GSA informed Commerce that a P-1 certificate was required for ship- 
ment to the United States, and submitted a copy of such a certificate, but 
explained that the certificate did not prohibit the shipment of pasta to 
other locations.® Questionnaire Response to Section A (Mar. 26, 1997), at 
10, Def.’s App., Ex. 23, at 4. The P-1 certificate is imprinted at the top 
with the following statement: “For Certificate IPR Exports of Pasta to 
the USA.” Commerce Memorandum, at 2, Def.’s App., Ex. 24, at 2. GSA 
also stated that Company A obtained the P-1 and P-2 certificates for 
pasta GSA sold through JCM because JCM warehouses all of its pasta in 
the United States, regardless of the final destination. Supplemental 
Questionnaire Response to Section A (May 6, 1997), at 3, Def.’s App., Ex. 
7, at 7. 

Based on this information, Commerce questioned whether Company 
A knew or had reason to know the pasta sold to GSA was destined for 
export to the United States. Commerce Memorandum, at 2, Def.’s App., 
Ex. 24, at 2. Commerce therefore requested additional information from 
GSA regarding the packaging and the presence of the P-1 certificate. 
Letter from Commerce to GSA (Apr. 25, 1997), at 2, PR. Doc. 24, Def.’s 
App., Ex. 6, at 2. GSA responded that its merchandise was “packaged 
and labeled at the time of production” and that “the ‘label’ is an integral 
part of the bag into which the product is put at the time of production.” 


2The producer (“Company A”) GSA identified was[ |. Commerce Memorandum (June 13, 1997), at 2, C.R Doc. 8, 
Def.’s App., Ex. 24, at 2 

3GSA explained that P-1 and P-2 certificates were required for entry into the United States to comply with the 
agreement between the United States and the European Community on pasta subsidies. Supplemental Questionnaire 
Response to Section A (May 6, 1997), at 2, PR. Doc. 26, Def.’s App., Ex. 7, at 6. The P-1 certificate is for pasta made from 
wheat subject to the inward processing regime and the P-2 certificate is for pasta made from other wheat. Id. 
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Supplemental Questionnaire Response to Section A, at 1, Def.’s App., Ex. 
7, at 5. 

GSA attached a photocopy of sample packaging for pasta imported 
into the United States that had “Imported By: Racconto, Melrose Park, 
IL 60160” imprinted upon it.4 Supplemental Questionnaire Response 
(July 18, 1997), at Ex. S—1, PR. Doc. 38, Def.’s App., Ex. 10, at 7. Differ- 
ent name brands appeared on the packaging for U.S. and Canadian 
sales.5 Supplemental Questionnaire Response to Section A (May 6, 
1997), at 2, Def.’s App., Ex. 7, at 6. GSA sold the pasta to the United 
States in one package size and to Europe in another package size.® Letter 
from GSA to Commerce (July 18, 1997), at 4, C.R. Doc. 15, Def.’s App., 
Ex. 27, at 5. 

Based upon GSA’s responses, Commerce recommended terminating 
the new shipper review with respect to GSA. Commerce Memorandum, 
at 1, Def.’s App., Ex. 24, at 1. Commerce determined that Company A 
knew that the merchandise was destined for the United States at the 
time it sold the merchandise to GSA because it had to obtain the P-1 cer- 
tificates for all shipments entering the United States. Jd. at 4, Def.’s 
App., Ex. 24, at 4. Commerce requested comments from GSA on the rec- 
ommendation to terminate. Letter from Commerce to GSA (June 20, 
1997), at 1, C.R. Doc. 10, Def.’s App., Ex. 25, at 1. In particular, Com- 
merce asked GSA to address the possible involvement of a company 
(“Company B”) whose name appeared on the sample packaging of pasta 
that GSA had attached to its supplemental questionnaire.’ Jd. at 1, 
Def.’s App., Ex. 25, at 1. GSA responded stating that Company A owned 
the assets and name of Company B. Letter from GSA to Commerce (June 
26, 1997), at 7, C.R. Doc. 11, Def.’s App., Ex. 26, at 4. 

Commerce requested additional information from GSA regarding 
JCM’s sales and distribution process, with a particular emphasis on 
whether JCM had independently purchased pasta directly from produc- 
ers or trading companies other than GSA. Letter from Commerce to GSA 
(July 11, 1997), at 1-2, PR. Doc. 36, Def.’s App., Ex. 9, at 1-2. GSA pro- 
vided the names of other producers from whom JCM had purchased pas- 
ta during Commerce’s original investigation, including Company A.® 
Letter from GSA to Commerce (July 18, 1997), at 5, C.R. Doc. 15, Def.’s 
App., Ex. 27, at 6. GSA refused, though, to provide any cost information 


4The response included a document labeled “Exhibit S-1, Sample Package Label,” with an attachment containing a 
photocopy of packaging for pasta imprinted with such information as “RACCONTO” brand, “16 oz (1 Ib) 453g,” “IM- 
PORTED BY: RACCONTO, MELROSE PARK, IL 60160” as well as nutritional information and cooking instructions 
Supplemental Questionnaire Response (July 18, 1997), at Ex. S-1, Def.’s App., Ex. 10, at 7 

° The brand sold in Canadais[ |. Supplemental Questionnaire Response to Section A (May 6, 1997), at 2,C.R. Doc. 5 
The brand sold in the United States is Racconto. Supplemental Questionnaire Response to Section A (May 6, 1997), at 2, 
Def.’s App., Ex. 7, at 6 

6GSA explained that, while it sold pasta in Europe in 500 gram bags, it sold pasta in the United States in 453 gram, or 
1 pound bags. Letter from GSA to Commerce (July 18, 1997), at 4, Def.’s App., Ex. 27, at 5 

7 Company B’s name is[ |, a manufacturer of pasta and a respondent in the original antidumping duty investiga- 
tion. Letter from Commerce to GSA (June 20, 1997), at 1, Def.’s App., Ex. 25, at 1 

8GSA identified four producers that were the subject of the original antidumping duty investigation but did not 
receive weighted-average dumping margins at that time: Company A,[ |. Letter from GSA to Commerce (July 18, 
1997), at 5, Def.’s App., Ex. 27, at 6 
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for Company A because it did not control Company A or have access to 
that information. Id., at 4, Def.’s App., Ex. 27, at 5 

Commerce remained unsure that the photocopies GSA had previously 
submitted were from pasta GSA had actually purchased from Company 
AY during the POR. Letter from Commerce to GSA (July 11, 1997), at 2, 
Def.’s App., Ex. 9, at 2. Commerce then requested photocopies of sample 
packaging from the shipment of GSA’s pasta purchased from Company 
A during the POR and sold to the United States. Jd. GSA submitted 
another supplemental questionnaire response, explaining that GSA 
could not identify JCM’s specific sales of pasta acquired directly from 
Company A. Letter from GSA to Commerce (July 18, 1997), at 1, Def.’s 
App., Ex. 27, at 4. 

Commerce also independently investigated Company A and its rela- 
tionship with Company B. Commerce Memorandum to File (Oct. 20, 
1997), at 1, C.R. Doc. 25, Def.’s App., Ex. 31, at 1. Company A confirmed 
that it owned the name and assets of Company B and that its export offi- 
cer was the same person formerly employed by Company B. /d.; see also 
Commerce Memorandum to File (Oct. 31, 1997), at 1,C.R. Doc. 29, Def.’s 
Ex. 33, at 1. 

Finally, Commerce notified GSA that it had concluded that Company 
A knew the pasta was destined for the United States and that knowledge 
made it inappropriate for Commerce to review GSA’s sales in a new 
shipper review. Letter from Commerce to GSA (Oct. 24, 1997), at 1-2, 
C.R. Doc. 26, Def.’s App., Ex. 32, at 1-2. Commerce then terminated the 
new shipper review without holding a hearing. 

DISCUSSION 

In this matter, GSA contests Commerce’s termination of a new ship- 
per review pursuant to 19 U.S.C. § 1675(a)(2)(B) (1994). GSA argues 
that Commerce violated its due process rights by failing to hold a hea- 
ring. Additionally, GSA alleges that Commerce’s decision to terminate 
the new shipper review is not supported by substantial evidence. 


A. Commerce Did Not Violate GSA’s Statutory Due Process Rights 


GSA alleges that it is entitled to a hearing pursuant to 19 U.S.C. 
§ 1675(e) (1994)! and 19 U.S.C. § 1677c(b) (1994).!! Both GSA and 
Commerce opine that GSA could not request a hearing in this case be- 
cause Commerce never published preliminary results. See Def.’s Br. at 
31-32; Pl.’s Br. at 8. Nevertheless, GSA argues that the right to a hear- 


% Commerce wanted to know if Company A or B was the producer because the original exhibit (Exhibit AS-2) sub- 
mitted by GSA in Supplemental Questionnaire Response to Section A (May 6, 1997), at Ex. AS-2, C.R. Doc. 5, had Com- 
pany B’s name on the sample packaging 

10 The subsection “Hearings,” provides 

Whenever the administering authority or the Commission conducts a review under this section, it shall, upon the 
request of an interested party, hold a hearing in accordance with section 1677c(b) of this title in connection with 
that review. 

19 US.C. § 1675(e) (1994) 

11 The subsection “Procedures,” provides 

Any hearing required or permitted under this subtitle shall be conducted after otien ae hed in the Federal Reg- 
ister, and a transcript of the hearing shall be prepared and made available to the public. The hearing shall not be 
subject to the provisions of subchapter II of chapter 5 of Title 5, or to section 702 of such title 

19 U.S.C. § 1677c(b) (1994) 
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ing attached in the initial stages of the investigation and that Commerce 


never afforded it the opportunity to request a hearing. Pl.’s Br. at 10 


Thus, GSA appeals the termination of the proceedings directly to this 
court and challenges Commerce’s interpretation of the statutory struc 


uv 


ture for hearings as set forth in 19 U.S.C. § 1675(e) and § 1677c(b 

The court, in reviewing Commerce’s construction of the statute 
which it administers, must first look to whether Congress has directh 
spoken to the issue. Chevron U.S.A. Inc. v. Natural Resources Defense 
Council, 467 U.S. 837, 842-43 (1984). “If the intent of Congress is clear, 
that is the end of the matter; for the court, as well as the agency, must 
give effect to the unambiguously expressed intent of Congress.” Jd. 

The statute at issue, 19 U.S.C. § 1675(e), clearly allows any interested 
party to request a hearing whenever a review is being conducted.'* 19 
U.S.C. § 1675(e). In order to claim entitlement to a new shipper review, 
either the producer or exporter of the merchandise at issue must satisfy 
the threshold requirements set forth in 19 U.S.C. § 1675(a)(2)(B)(i)(D 
and (II) (1994).!% The statute specifically states ifthe administering au 
thority receives a request from the appropriate party establishing the 
requirements set forth therein, then “the administering authority shall 
conduct a review under this subsection * * * for such exporter or produc- 
er.” 19 U.S.C. § 1675(a)(2)(B)() (emphasis added). The statute makes 
clear, by its language, that the right to a review attaches only after the 
correct party requesting the review has established that it is a new ship- 
per. The right to hearing would follow only after Commerce commenced 
a review under 19 U.S.C. § 1675(a)(2)(B). 

In this case, Commerce only conducted a preliminary investigation to 
determine if GSA was the correct party to request a review. Commerce 
never determined if GSA established all the criteria to qualify as a new 
shipper entitled to a review. As discussed further in the following sec- 
tion, Commerce terminated the new shipper review without holding a 
hearing because it determined that GSA was not the correct respondent. 
Review Termination, 62 Fed. Reg. at 66,602-603. The question remain- 
ing for the court to address is whether Commerce properly concluded 
that GSA was not the correct party to request a new shipper review. 


B. Substantial Evidence Supports Commerce’s Termination of the New 
Shipper Review 
Commerce’s determination that GSA failed to establish that it was 
the correct party before Commerce is supported by substantial evidence 
and is in accordance with the law. To commence a new shipper review, 
GSA had to establish that it, as the exporter (and not the producer), was 
the correct party before Commerce. The court must therefore decide if 


9 ; 11 99 
12 Both parties have agreed that the statute allows for a hearing after a review is commenced. See Def.’s Br. at 31-32 
Pl.’s Br. at 8; see also 19 C.FR. § 353.38(b) & (f) (1997) 
2 
13 The threshold requirements are as follows 
(I) such exporter or producer did not export the merchandise that was the subject of an antidumping duty or 
countervailing duty order to the United States * * * during the period of investigation, and 
(II) such exporter or — is not affiliated (within the meaning of section 1677(33) of this title) with any 
exporter or producer who exported the subject merchandise to the United States * * * during that period 
19 U.S.C. § 1675(a)(2)(B)(i)(1) and (IT) 
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Commerce reasonably interpreted the term “exporter or producer” in 
determining the proper party entitled to a new shipper review. 

In 19 U.S.C. § 1675(a)(2)(B), it clearly states that the request for anew 
shipper review must come from an “exporter or producer.” The statute 
defines exporters and producers as follows: 


The term “exporter or producer” means the exporter of the subject 
merchandise, the producer of the subject merchandise, or both 
where appropriate. For purposes of section 1677b of this title, the 
term “exporter or producer” includes both the exporter of the sub- 
ject merchandise and the producer of the same subject merchandise 
to the extent necessary to accurately calculate the total amount in- 
curred and realized for costs, expenses, and profits in connection 
with production and sale of that merchandise. 


19 U.S.C. § 1677(28) (1994). The statute is silent as to what constitutes 
an individual exporter or producer. AK Steel Corp. v. United States, 34 F. 
Supp.2d 756, 764 (Ct. Int’] Trade 1998). Where a statute is silent or am- 
biguous, the court defers to Commerce’s reasonable interpretation of its 
statutory mandate. Id. (citing Chevron, 467 U.S. at 842-43). The court 
concludes that Commerce apaierk interpreted the term “exporter or 
producer” in 19 U.S.C. § 1675(a)(2)(B) based on its export price analysis. 

Commerce concluded that it must assess the normal value and export 
price or constructed export price before proceeding to calculate the 
weighted average dumping margin for any subject merchandise. 19 
U.S.C. § 1675(a)(2)(A) (1994). In this case, Commerce decided that ex- 
port price and not constructed export price wouid be used to establish 
the weighted-average dumping margin. Def.’s Br. at 25. Export price is 
defined as follows: 


The term “export price” means the price at which the subject mer- 
chandise is first sold * * * before the date of importation by the pro- 
ducer or exporter of the subject merchandise outside of the United 
States to an unaffiliated purchaser inside the United States or to an 
unaffiliated purchaser for exportation to the United States * * * 


19 U.S.C. § 1677a(a) (1994)(emphasis added). GSA is the first unaffiliat- 
ed purchaser for exportation to the United States. To use GSA’s sales 
price for exportation to the United States, GSA’s producer (Company A) 
must not know that the merchandise was destined for the United 
States.!4 If Company A knew the pasta was destined for the United 
States, then the sale which determines the export price would be Com- 
pany A’s sale to GSA. 

Commerce determined that Company A knew that the pasta at issue 
was destined for U.S. markets and was manufactured by a respondent in 


14 Commerce has properly established that the producer’s sale price shall be used if the producer knows the destina- 
tion of the merchandise is the United States. This requirement is commonly known as the “knowledge test.” Congress 
anticipated the knowledge test when it defined “purchase price” as the price the producer charged for the goods if the 

“producer knew or had reason to know the goods were for sale to an unrelated U.S. buyer.” Statement of Administrative 
Action accompanying the Trade Agreements Act of 1979, H.R. Rep. No. 4537, 388, 411, reprinted in 1979 U.S.S.C_A.N 
665, 682. Since 1979, the statute has been modified to change the term “purchase price” to “export price,” to conform 
U.S. law to the URAA, without changing the meaning or interpretation of the term. SAA accompanying the URAA at 
79, reprinted in 1994 U.S.S.C.A.N. at 3851 (“The change is made to conform U.S. law more specifically to the provisions 
of the Agreement”). 
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a prior antidumping duty investigation that had its own dumping mar- 
gin. Commerce Memorandum Recommending Termination (Nov. 23, 
1997), at 2, C.R. Doc. 31, Def.’s App., Ex. 34, at 2; see also Letter from 
Commerce to GSA (June 20, 1997), at 1, Def.’s App., Ex. 25, at 1. There 
was sufficient evidence for Commerce to reach that conclusion. First, 
Company A prepared the P-1 certificate that stated “For Certificate IPR 
Exports of Pasta to the USA.” Commerce Memorandum, at 2, Def.’s 
App., Ex. 24, at 2. Second, Company A manufactured the labeling and 
packaging for the pasta with the information “Imported by Racconto, 
Melrose Park, IL 60160” imprinted upon it. Supplemental Question- 
naire Response to Section A (May 6, 1997), at 1, Def.’s App. Ex.7, at 5; 
Supplemental Questionnaire Response (July 18, 1997), at Ex. S—1, Def.’s 
App., Ex. 10, at 7. Third, two different package sizes were used for the 
United States and Europe. Letter from GSA to Commerce (July 18, 
1997), at 4, Def.’s App., Ex. 27, at 5. Fourth, different brands were sold in 
the United States and Canada. Supplemental Questionnaire Response 
(May 6, 1997), at 2, Def.’s App., Ex. 7, at 6. 

Finally, the packaging that GSA submitted as representative of pasta 
sold for export to the United States and Canada identified Company Bas 
the producer. Supplemental Questionnaire Response to Section A (May 
6, 1997), at Ex. AS-2, C.R. Doc. 5. Prior to Company A acquiring Compa- 
ny B’s name and assets, Company B directly produced and packaged 
Racconto brand pasta for sale to JCM, GSA’s U.S. affiliate, which was 
doing business as Racconto. Commerce Memorandum Recommending 
Termination, at 4-5, Def.’s App., Ex. 34, at 4-5. Company A, after ac- 
quiring Company B’s assets and name, employed the same export-im- 
port officer used by Company B at the same factory originally owned by 
Company B.!° Commerce Memorandum to File (Oct. 31, 1997), at 1, 
Def.’s App., Ex. 33, at 1. Thus, Company A learned that the pasta was 
destined for the United States from the packaging, obtaining the P-1 or 
P-2 certificates for exporting the pasta, its acquisition of Company B 
and its export-import officer and JCM’s independent purchases from 
Company B under the same brand name used by GSA. Supplemental 
Questionnaire Response (July 18, 1997), at Ex. S-1, Def.’s App., Ex. 10, 
at 7; Commerce Memorandum, at 2, Def.’s App., Ex. 24, at 2; Commerce 
Memorandum Recommending Termination, at 4-5, Def.’s App., Ex. 34, 
at 4-5; Letter from GSA to Commerce (July 18, 1997), at 5, Def.’s App., 
Ex. 27, at 6. 

Because Commerce properly concluded that Company A knew the 
pasta was destined for the United States, the price it charged GSA is the 
correct price for calculating export price. GSA is no longer the correct 
respondent before Commerce. The price at which GSA sold the pasta 


15GSA attempts to cast doubt upon the conclusions drawn from evidence that it submitted or that Commerce inde- 
pendently investigated. Neither argument has merit. Additionally, even if GSA succeeded in casting some doubt upon 
the conclusions, it would not be a sufficient basis to overturn Commerce's decision. Nihon Cement Co. v. United States, 
17 CIT 400, 407 (1993) (citing Consolo v. Federal Maritime Comm'n, 383 U.S. 607, 620 (1966)) (“The possibility of 
drawing two inconsistent conclusions from the evidence does not prevent the agency’s finding from being supported by 
substantial evidence.”) 
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was irrelevant for the purposes of 19 U.S.C. § 1675(a)(2)(B). Thus, Com- 

merce’s termination of the new shipper review is supported by substan- 

tial evidence and is affirmed for the reasons stated herein. 

Ii. Commerce Did Not Fail to Comply With Its Procedures 
BACKGROUND 

GSA made several procedural protests as Commerce investigated 
GSA’s claimed new shipper status. GSA complained to Commerce that 
Borden Foods Corporation, Hershey Pasta and Grocery Group and 
Gooch Food, Inc. (the “domestic producers”) in a September 26, 1997 
letter to Commerce included confidential information without a request 
for confidential treatment pursuant to 19 C.ER. § 353.32(a) (1997). Let- 
ter from GSA to Commerce (Oct. 9, 1997), at 2-3, PR. Doc. 56, Def.’s 
App., Ex. 12, at 2-3. Commerce responded that the submissions com- 
plained of consisted of comments on GSA’s responses. Letter from Com- 
merce to GSA (Oct. 30, 1997), at 1, PR. Doc. 66, Def.’s App., Ex. 17, at 1. 
Furthermore, Commerce explained that once information had been ac- 
corded proprietary treatment, those parties who are subject to the ad- 
ministrative protective order (“APO”) may refer to such information in 
their submissions as long as it is properly bracketed and identified as 
proprietary information. Id. 

Commerce also held an ex parte meeting with the domestic producers 
regarding their September 26, 1997 submission to the agency. Com- 
merce’s Memorandum to File (Oct. 22, 1997), at 1, PR. Doc. 59, Def.’s 
App., Ex. 13, at 1. GSA alleged that Commerce inadequately docu- 
mented this meeting by failing to state the location of the meeting place 
and by failing to provide a summary of the facts presented. Letter from 
GSA to Commerce (Oct. 29, 1997), at 2-3, PR. Doc. 63, Def.’s App., Ex. 
14, at 2-3. Commerce responded by identifying the meeting location as 
the main Commerce building and by explaining that no facts were pre- 
sented and that the topic of discussion was legal issues, specifically, the 
“legal arguments concerning the appropriate basis for calculating nor- 
mal value and constructed export price in this case.” Letter from Com- 
merce to GSA (Nov. 23, 1997), at 1-2, PR. Doc. 70, Def.’s App., Ex. 20, at 
1-2. 

On two occasions in the course of the new shipper review, the domestic 
producers submitted comments without certificates of accuracy.!® Let- 
ter from Borden to Commerce (July 10, 1997), PR. Doc. 35, Def.’s App., 
Ex. 8 (responding to GSA’s June 27, 1997 submission to Commerce re- 
garding P-1 export certificates and Canadian product labeling require- 
ments); Letter from Borden to Commerce (Oct. 29, 1997), PR. Doc. 65, 
Def.’s App., Ex. 16 (responding to Commerce’s October 24, 1997 request 
for comments on its decision to terminate GSA’s new shipper review). 
Commerce responded that the domestic producers’ submissions were 
comments on GSA’s responses to Commerce’s requests for information, 


‘© The parties do not contest the fact of these submissions or that they were submitted without certificates of accura- 
cy. The certification requirements is set forth infra, note 17 
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that the proprietary information belonged to GSA and that the domestic 
producers therefore were not required to re-certify the information pur- 
suant to 19 C.FR. § 353.32 for either of the domestic producers’ submis- 
sions. Letter from Commerce to GSA (Oct. 30, 1997), at 1-2, Def.’s App., 
Ex. 17, at 1-2. 

On December 19, 1997, Commerce terminated the new shipper re- 
view of GSA, citing the reasons previously expressed in its letters and 
memorandum. Review Termination, 62 Fed. Reg. at 66,602. 


DISCUSSION 


As indicated, GSA alleges several procedural violations: (i) that Com- 
merce failed to require the domestic producers to submit certificates of 
accuracy; (ii) that Commerce failed to require the domestic producers to 
comply with the requirements of confidential treatment for proprietary 
information; and (iii) that Commerce held improper ex parte meetings 
and failed to properly document such meetings. The court will address 
each of these arguments in turn. 


A. Failure to Require Certificates of Accuracy is Harmless Error 


GSA claims Commerce erroneously accepted and relied upon factual 
material submitted without the required certificates of accuracy, pur- 
suant to 19 C.ER. § 353.31(i) (1997).!7 There is no dispute among the 
parties that the regulations require certificates of accuracy to accompa- 
ny factual submissions to the agency. The parties differ, though, as to 
whether the submissions at issue contained factual material requiring 
certification. In reviewing the two submissions by the domestic produc- 
ers, the court finds that the domestic producers primarily provided com- 
ments on GSA’s submissions, as Commerce contends. See Letter from 
Borden to Commerce (July 10, 1997), Def.’s App., Ex. 8; Letter from Bor- 
den to Commerce (October 29, 1997), Def.’s App., Ex. 16; and Def.’s Br. at 
36-37. 

Nevertheless, the domestic producers made two independent factual 
submissions without certifications of factual accuracy. First, the domes- 
tic producers proffered the “Guide to Food Labelling [sic] and Advertis- 
ing prepared in March 1996 by Agriculture and Agri-Food Canada.” 
Letter from Borden to Commerce (July 10, 1997), at 2, Def.’s App., Ex. 8, 
at 2. Second, the domestic producers asserted that “the Racconto brand 
is a brand nam¢: exclusively used by GSA in the United States [and that] 
GSA’s sales in the Italian market, and in other third-country markets, 
are under brand names other than Racconto.” Letter from Borden to 
Commerce (October 29, 1997), at 3, Def.’s App., Ex. 16, at 3. Clearly 
these fact statements require certification as set forth in 19 C.FR. 
§ 353.31(i). 


17 Under the head’ hg, “Certifications,” the regulation provides as follows 


Any interested party which submits factual information to the Secretary must submit with the factual information 
the certification ia paragraph (i)(1) and, if the party has legal counsel or another representative, the certification in 
paragraph (i)(2; uf this section. 

19 CER. § 353.31(i) (1997). The subsections following provide form language to be used in such certifications. 
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In reviewing Commerce’s failure to require certification, the court 
notes that “[i]t is well settled that principles of harmless error apply to 
the review of agency proceedings.” Intercargo Ins. Co. v. United States, 
83 F.3d 391, 394 (Fed. Cir. 1996); Sea-Land Serv., Inc. v. United States, 
14 CIT 253, 257, 735 F Supp. 1059, 1063 (1990) (it is “well settled that 
courts will not set aside agency action for procedural errors unless the 
errors ‘were prejudicial to the party seeking to have the action declared 
invalid’”) (citations omitted), aff'd and adopted, 923 F.2d 838 (Fed. Cir. 
1991). In this case, Commerce based its decision to terminate the new 
shipper review on the facts submitted by GSA and the facts determined 
by its own investigation. Commerce Memorandum Recommending Ter- 
mination, at 2-3, Def.’s App., Ex. 34, at 2-3. It appears none of the facts 
submitted by the domestic producers were considered by Commerce in 
drawing its conclusions. Jd. Commerce only mentioned the domestic 
producers to say that they concurred with its conclusion. Id. at 4, Def.’s 
App., Ex. 34, at 4. Furthermore, GSA failed to allege that such informa- 
tion was actually used in Commerce’s decision or even that GSA was 
somehow prejudiced. See Pl.’s Br. at 16-17. The court concludes that 
Commerce’s error was harmless. 

GSA further argues that the Commerce’s failure to return the im- 
proper submissions should result in a reversal of Commerce’s decision. 
Pl.’s Br. at 17. GSA incorrectly relies on 19 C.ER. § 353.32(d) (1997), 
which requires the return of information for which a submitter’s re- 
quest for proprietary treatment is not granted.!8 19 C.FR. § 353.32(d) 
(1997). The submissions that GSA objected to contained no information 
for which proprietary treatment was requested. See Letter from Com- 
merce to GSA (Oct. 30. 1997), at 1-2, Def.’s App., Ex. 17, at 1-2. There- 
fore, the regulation is inapplicable. 


B. Commerce Treated Confidential Submissions Properly 


GSA complains that the domestic producers should have requested 
confidential treatment for information in its submissions. P1.’s Br. at 
18-23. Commerce counters that GSA submitted the information with a 
request for proprietary treatment and that the domestic producers 
therefore did not need to request proprietary treatment. Def.’s Br. at 
38-40. As the proprietary information had already been submitted to 
the agency with a request for confidential treatment, and its subsequent 
submission conformed to the procedures for referring to information 
protected by administrative order, the court affirms the agency’s deci- 
sion not to reject the submission.!9 

18 The Code of Federal Regulations requires the return of information as a result of a nonconforming request for 
proprietary treatment 

, ictoamees may return to the submitter any factual information for which the submitter requested proprietary 


treatment when the request does not conform to the requirements of this section and in any event will not consider 
the information 


19 C.ER. § 353.32(d) (1997) 
19 Under the heading, “Request for proprietary treatment of information,” the regulation provides, in relevant part, 
(a) Submission and content of request 
(1) Any person who submits factual information to the Secretary in connection with a proceeding may request 
that the Secretary treat that information, or any specified part, as proprietary. 


19 C.FR. § 353.32(a)(1) (1997). Subsections § 353.32(a)(2) and (3) detail the procedures to be followed with regard to 
such submissions 
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In deciding that its regulation did not preclude consideration of the 
submitted material in this case, Commerce was not, as GSA suggests, 
promoting a definition of the term “submitter” that is absurd or at odds 
with other uses of the term within the agency’s regulations. Pl.’s Br. at 
21. Commerce defined submitter in the context of 19 C.ER. § 353.32(a) 
as the one who first submits the factual material with a request for confi- 
dential treatment. Letter from Commerce to GSA (Oct. 30, 1997), at 1, 
Def.’s App., Ex. 17, at 1. The court looks to the administrative construc- 
tion of the regulation and accepts such construction as controlling un- 
less it is plainly erroneous or inconsistent with the regulation. Udall v. 
Tallman, 380 U.S. 1, 16-17 (1965) (citation omitted). 

Commerce simply read the term in the context of the regulation and 
acted consistently with the plain meaning and purpose of the regula- 
tion. Moreover, Commerce has not acted unreasonably in effectively 
choosing to require only the party first submitting confidential informa- 
tion to request confidential treatment. A contrary interpretation would 
unduly burden the agency with repetitive requests upon successive ref- 
erences to the same information. The court therefore affirms Com- 
merce’s interpretation of the term “submitter.” 


C. Commerce Interpreted C.F-R. § 353.35 Reasonably 


GSA objected to Commerce having heard legal arguments at an ex 
parte meeting with the domestic producers. Commerce admits having 
done so but defends the practice. In 19 C.ER. § 353.35 (1997), the regu- 
lations provide that Commerce must maintain a record of ex parte meet- 
ings in which factual information is gathered.”° The regulation does not 


refer to the ex parte entertainment of legal arguments. Commerce inter- 
prets this silence as a license to hear ex parte legal arguments in the 
course of its review. Def.’s Br. at 34. Because the Code of Federal Regula- 
tions is silent on the question, the court defers to this reasonable inter- 
pretation by Commerce of its statutory mandate. See Udall, 380 US. at 
16-17. 

GSA argues that the provisions of the Administrative Procedure Act 
(the “APA”) govern where Commerce’s regulations are either unclear or 
silent. Pl.’s Reply Br. at 11-12. Contrary to GSA’s assertion, the APA 
does not apply to antidumping administrative proceedings. First, hear- 
ings in antidumping matters are not governed by the APA. See 19 U.S.C. 
§ 1677c(b) (providing that an administrative hearing “shall not be sub- 
ject to the provisions of subchapter II of chapter 5 of title 5, or to section 
702 of [the APA]”).2! Second, Commerce’s position is bolstered by the 
nature of the proceedings, which are largely investigative, not adjudica- 


20 The regulation provides 


The Secretary will prepare for the official record a written memorandum of any ex parte —— between any per- 
son providing factual information in connection with a proceeding * * * The memorandum will include the date, 
time, and place of the meeting, the identity and affiliation of all persons present and a public summary of the fac- 
tual information presented 


19 CER. § 353.35 (1997) 
21 Nonetheless, the statutory scheme provides a framework for fair decisionmaking and had GSA not been provided 


an opportunity to present its own arguments, the court might compel Commerce to consider them, but the ex parte 
meetings did not interfere with GSA’s opportunity to make its case 
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tory. SAA accompanying the URAA at 892, reprinted in 1994 
U.S.S.C.A.N. at 4215-216 (1994) (“[A]ntidumping and countervailing 
proceedings * * * are investigatory in nature.”); see also Monsanto Co. v. 
United States, 12 CIT 937, 947, 698 F Supp. 275, 283 (1988) (noting that 
“agency actions which are being reviewed might be best described as 
quasi-adjudicatory, quasi-investigatory” and finding that if Commerce 
acts in an investigatory capacity, “constitutional due process concepts 
seem out of place”). Thus, the rights granted in the course of an adjudi- 
catory proceeding do not necessarily attach when Commerce is engaged 
in the investigatory stages of a proceeding. The court concludes that 
Commerce interpreted its regulation reasonably. 


CONCLUSION 


The court sustains Commerce’s decision to terminate GSA’s new 
shipper review. 
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